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The claims under the Redundancy Payments Acts, 1967 to 2007, the Minimum Notice Terms of
Employments Acts, 1973 to 2005 and the Organisation of Working Time Act, 1997 were
withdrawn during the hearing.

Summary of evidence:

It was the evidence of the company accountant that the claimants were made redundant in
September 2010. The accountant outlined that the respondent company was forced to make this
decision due to the serious reduction in business levels.

He was unable to give evidence in relation to the selection of the employees as this was carried
out by the Contracts Manager, whose position has also been made redundant.

At the time of the redundancies the company had eight temporary staff members who were
employed in July 2010 to work on a specific project. On the 10" September two of these eight
temporary employees were also made redundant. Two more subsequently finished on the 17t
September 2010. The final four temporary employees finished on the 24" September 2010.

Subsequently, on the 15 October 2010 the company first became aware that other work was
available. The company accountant stated that at the time the company contacted the National
Employment Rights Authority (NERA) and were advised to avail of a “cooling off period” after
the redundancy of its permanent employees, which included the claimants.

Consequently, the eight temporary employees were re-hired until this new work was completed.

They were subsequently made redundant on 315t December 2010. They have, on occasion,
since worked for the respondent company on a temporary basis. The company accountant did
not know whether or not the claimants were contacted in relation to this work.

During cross-examination a list of 27 employee names was put to the witness. It was
the claimants’ case that the respondent company engaged no less than the 27 additional staff
sincethey were made redundant, and that 16 of these staff remain in the respondent’s
employment which was accepted by the company accountant. The company accountant
stated that the employees listed were employed by the company on a temporary basis
from time to time, following the claimants’ redundancies. He stated that a decision was
taken to implement redundancies in September 2010 as the company only had three projects
which were all comingto an end. Short-time was not considered as an option as at that time
there was only some smallwork to be completed on the existing projects and it was thought
that the fairest thing was toimplement a small number of redundancies instead.

It was put to the witness that the company’s T2 forms state that a “last in first out” policy had
applied but that some staff with shorter service were retained. The company accountant stated
that only some temporary staff were retained for two weeks following a project overrun. Since
that time temporary staff have been re-hired on a temporary and short-term basis. Staffing is
now carried out on a contract by contract basis and the company accountant submitted a
document to the Tribunal detailing the reduction in turnover from year to year.
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It was put to the company accountant that if the claimants had been placed on lay-off rather
than made redundant in September 2010, they would have had a steady stream of work about
six weeks later. The company accountant conceded this was a possibility. He accepted that the
claimants had longer service than some of the comparable employees.

In reply to questions from the Tribunal, the company accountant stated that of the list of 27
employees, ten were employed when the claimants were made redundant. Of these four were
made redundant and six fixers remained.

Claimant B gave evidence that he received a letter from the respondent company on the 16%
August 2010 which stated that there was no further work available. This was the first indication
to the claimant that his position was to be made redundant. A manager informed the claimant
that he should attend a meeting but when the claimant arrived the meeting had concluded. A
process of last in, first out was not outlined to Claimant B. Claimant B stated that all of
theremaining employees, with the exception of one, had shorter service than he did.

Claimant Breceived a lump sum redundancy payment of €7,600 following the
termination of his employment on the 10" September 2010. He confirmed to the Tribunal
that he did not receiveany contact from the company following the termination of his
employment. Claimant B gaveevidence of loss and of new employment he held until January
2012. In addition Claimant Bgave evidence of a personal situation which means at the current
time he is unable to seek work.

Claimant C gave evidence that he also received a letter but on the 27t August 2010 stating that
there was no further work and that his position was redundant. This was the first notification he
received that his position was redundant. He stated that he had longer service than
the remaining employees. Claimant C’s employment subsequently terminated on the
10 1 September 2010 and he received a lump sum redundancy payment of €6,849. 86.

He gaveevidence of loss and efforts to mitigate that loss.

Claimant A gave evidence that he received a similar letter to his colleagues on the 27" August
2010, to the effect that his position was being made redundant due to a lack of work. His
employment terminated on the 10" September 2010 and he received a lump sum redundancy
payment of €6,797.26. Claimant A gave evidence of loss.

Determination:

The company was trading poorly but Tribunal has no option but to find that the Claimants were
unfairly dismissed, as the respondent did not prove otherwise. Every dismissal is deemed to be
an unfair dismissal until the contrary is proven.

Irrespective of whether the company was advised to have a “cooling off period” (and the
tribunal makes no finding in this respect) the company could have offered work to the
Claimants after this period had elapsed.

Having taken the totality of the evidence into consideration the Tribunal determines that
Claimants A and C should be re-engaged with effect from the 30™ July 2012.
The Tribunal determines that compensation 13? the most appropriate remedy in respect of



Claimant B and awards him € 7,500.00. For the avoidance of doubt this amount is in addition
to the redundancy payment already received by him.
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