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The determination of the Tribunal was as follows:-

Respondent’s case

JS, a partner in the respondents firm gave evidence that she and the claimant are related. The
claimant was employed as a secretary and after a period of training she was given a full time
position with contracted hours, from 9.30am to 5.30pm five days per week in the respondent firm.
In January 2010 the claimant approached JS to say that her mother was ill, her sister was returning
to work and she wanted to do part-time hours. There was already one part time person in the office
so while JS told her she would” see how it would go” it became obvious after a period of time that
one full time person was required in the office. MF the other partner in the firm said it
wasn’t working out and that he would speak to the claimant about it. The other person was a
book-keeperand didn’t have secretarial skills. JS only became aware that the claimant was
spoken to by theother partner following a discussion the claimant had with JS’s parents in a pub
were she worked inSeptember 2010.

The other partner is MF. The claimant told her parents (JS’s) that she had been given her notice by
MF because she could not work full time and spoke about him in a very derogatory manner. She



also told them that she “hated the job anyway”. JS found out about the situation after speaking to
her father. She called the claimant on Monday morning, they discussed what had occurred.
She advised the claimant that she knew MF was going to speak to her but she didn’t know when it
wasgoing to happen. It was MF who needed the full time secretary. She also stated that the
claimantwas on sick leave for a period of time afterwards which added to the problems. JS
began makingenquires for a full time secretary. She drafted the letter advising the claimant of
her cessation ofemployment on 22" October 2010.

Under cross- examination JS stated that the claimant clearly understood the situation. The claimant
was given notice and had stated to her in the telephone conversation that MF had asked her
toreturn to full time employment but that she couldn’t do it. JS was unsure what date the decision
tocease the claimant’s employment was taken. The claimant was working in her pub while on
sickleave telling people she was sacked, that’s when JS found out she was dissatisfied.

RS mother of JS gave evidence that when she and her husband went into the claimant’s bar she
approached them and proceeded to say “did you hear I’'m losing my job”. She told them she had her
mother and children to look after and couldn’t work full time. She also used very foul

language when speaking about MF, and she made it very clear she was not going back.

DS father of JS gave evidence of the conversation he and his wife had with the claimant in the pub.
He stated that he claimant told him she was loosing her job because a fulltime secretary was
needed. He asked her when it was happening and she told him “as soon as they get a replacement”,
she also said her mother could no longer look after her children but she wasn’t terribly worried
because she hated the job anyway. She then proceeded to call MF derogatory names.

MF gave evidence of calling the claimant into his office on 8™ September. The claimant was on a
three-day week and he had asked her several times to reconsider going back full time.

On that day he asked her again to reconsider, and she declined. He remembered the conversation,
he was seated, she was standing and he took a memo of it. MF told her in those circumstances he
would have to let her go. He also told her that he wasn’t pushing her out the door and she could
carry on until they found a replacement. The claimant told him she understood the position and
never reverted to him about anything.

Asked how many times he had approached her about returning he suggested maybe six or seven. If
the claimant had mentioned a need to consider the position he would have noted it. He knew the
letter issued to the claimant was being drafted but his imput to it was nil. She then came into the
office, without appointment, looking for a copy of her contract which was furnished at a later date.

Claimant’s case:

The claimant gave evidence that she looked to job-share with another person in the office in 2010.
The request was refused and the other person was made redundant. She went to 2.5 days per week
in February and was asked to increase it to 3 days in May. She stated that she was never asked to
return to a 5 day week until a conversation at her desk with MF in September. She told him she
would have to look into alternatives regarding her child care. The conversation lasted
approximately 10 minutes and there was nothing further discussed. She handed in a sick certificate
in October and MF said “go and do what you have to do”. She did have a conversation with JS’s
parents and said “if I can’t go back full time I’ll lose my job” but didn’t recall anything
about saying she hated her job or calling MF names.

When the claimant telephoned to say she would not be in again the following week and had a



further sick cert she received the letter ceasing her employment.

Under cross examination the claimant said that, she did say she couldn’t work full time, she did say
her sister was starting a new job but she didn’t say that she was losing her job. She also denied
making comments about MF.

Determination:

The Tribunal accepts the evidence of the respondent and considers that the respondent acted in
good faith at all times. However, there was a breakdown in communication between the claimant
and the respondent in relation to the respondent’s requirement that the claimant commence a five
day week. The claimant began working initially on a five day week and then at the claimant’s
request to a 2.5 day week and thereafter this increased to a three day week. The respondent
hadagreed to alter the claimant’s contract of employment by allowing her to take up a reduced
workingweek.

The burden was at all times on the respondent to establish that the claimant’s dismissal was fair.

The Tribunal finds that on the balance of probabilities, the respondent has failed to prove that the
claimant’s dismissal was in fact fair. In particular, the Tribunal queries the procedural fairness of
the dismissal. In the circumstances, the Tribunal unanimously finds in favour of the claimant.

On the basis of the evidence adduced the Tribunal does not find that the claimant suffered any
financial loss and awards the sum of €614.82 in respect of compensation.

From the evidence adduced under the Minimum Notice and Terms of Employment Acts, 1973 to

2005, the Tribunal prefer the evidence of the respondent and so unanimously find that this claim
fails.
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