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The decision of the Tribunal was as follows:-

This case before the Tribunal as a result of an appeal by an employer (the appellant) against a
decision of a Rights Commissioner R087892-PL-09/RG under the Parental Leave Acts, 1998
and 2006 in a case involving an employee (the respondent). The appellant will be referred to as
the employer and the respondent as the employee herein.

The employee’s partner became ill on Thursday 5 November 2009 and visited her doctor on
that date. The employee applied for and was granted a half-day's annual leave on 5 November
2009. On Friday 6 November 2009, his partner had to again visit her doctor, whose diagnosis
was that she had the swine flu. The employee took three hours' unpaid leave on 6 November,
which was also applied for and granted on the same day.

Subsequently the employee sought and was refulsed force majeure leave for his absence on



Monday 9 and Tuesday 10 November 2009. It was the employer's position that, as such, the
employee had ample time and ability to make alternative arrangements to arrange for care (if
necessary) or to request an alternative form of leave from the employer. The employer believed
that it was unreasonable to suggest that the employee was not aware of his partner's illness well
in advance of his subsequent absence on 9 & 10 November. It was contended that the illness
was not unforeseen or sudden and that, as such, it did not constitute "urgent family reasons"
such as to render the employee's "immediate presence indispensable.

The employee’s case was that over the weekend of 7 and 8 November 2009, his
partner’s condition deteriorated to the point where she was very sick, vomiting a lot, had to be
helped totake drinks and go to the bathroom. Her doctor had advised against
hospitalisation. The employee’s position was that, being without family in Ireland, he had
no alternative but toremain at home with his partner on 9 and 10 November. There was
very serious concern inlreland about swine flu at the time.

Determination:

Section 13 (1) of the Parental Leave Act provides:

An employee shall be entitled to leave with pay from his or her employment, to be known

and referred to in this Act as “force majeure leave”, where, for urgent family reasons,
owing to an injury to or the illness of a person specified in subsection (2), the immediate
presence of the employee at the place where the person is, whether at his or her home or
elsewhere, is indispensable.

The employee’s partner had been diagnosed with swine flu before the weekend, the Tribunal,
having considered the evidence of both sides in this appeal, is satisfied that the
employee’s partner’s condition deteriorated to the extent that it constituted ‘urgent
family reasons’ rendering the employee's ‘immediate presence’ at the place where she was *

indispensable’. Inthe circumstances the employee was entitled to force majeure leave on 9
and 10 November2009.

Accordingly, the Tribunal upholds the decision of Rights Commissioner whereby the employee
was granted two days' force majeure leave and the employer’s appeal under the Parental Leave
Acts, 1998 and 2006 fails.
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