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The determination of the Tribunal was as follows:-

Summary of the Evidence



The respondent traded as a bistro (hereafter referred to as HB) from 2002 to 29 November 2009.
The claimant commenced employment as a commis chef with the respondent on 30 October 2006
and was subsequently promoted to the position of head chef. A good relationship existed between
the parties and the respondent’s evidence was that she confided in the claimant and that he had been
a good worker and support to her.

The respondent’s position was that the business deteriorated rapidly in the latter half of 2009 and
was losing money daily. She had lost her wine licence in September 2009. She ceased trading on 29
November 2009 and all members of staff were made redundant and those who were eligible were
given a redundancy payment. The claimant received a redundancy lump-sum payment of
€4,200.30. The respondent’s partner, with whom she had gone through a foreign marriage several
years earlier, had set up a limited company and that company started to trade as a restaurant from
the same premises from 1 December 2009. The respondent was neither a shareholder nor a director
of the limited company but she was employed by it as head chef, earning €426.00 net per
week. The limited company also took back the manager and the two commis chefs who had
worked forthe respondent. The claimant maintained that he had trained one of the commis chefs
and that therule ‘last in first out’ should have applied entitling him to be continued in the
employment by thelimited company and that accordingly he had been unfairly dismissed. He
received his redundancypayment from the Social Insurance fund. The claimant found other
employment three weeks afterhis dismissal.

There was a dispute between the parties as to whether the claimant had been given prior notification
of the termination of his employment by reason of redundancy. The respondent’s position was that
she told the claimant at the start of November 2009 that all her employees would be made
redundant by the end of the month. The claimant’s position was that towards the end of November
2009 the respondent told him that the restaurant was being handed over to new management, that
he would be a member of that new management and that a new agreement to this effect would be
drawn up and signed. He submitted a letter dated 27 November 2009to the Tribunal which he had
received from the respondent which stated that his employment was to be terminated with effect
from 29 November 2009 by reason of redundancy. On 29 November 2009 the claimant was called
back early from his break and told that his services were no longer required due to unavoidable
circumstances. The claimant maintained that the business had not diminished.

Determination:

The Tribunal finds that there was a transfer of an undertaking from the respondent to the limited
company. The claimant’s position of head chef was filled by the respondent herein who is the
wife/partner of the owner of the limited company. Furthermore, the selection of the claimant for
redundancy, being neither for any of the grounds specified in subsection (2) of section 6 of the Acts
nor in breach of an agreed procedure or established custom or practice in the employment was not
in breach of section 6 (3) of the Unfair Dismissals Acts 1977 to 2007. Accordingly, the dismissal is
not unfair and the claim under the Unfair Dismissals Acts 197 to 2007 fails.

As the claimant has received his full entitlement under the Redundancy Payments Acts 1967 to
2007 the claim under those Acts is dismissed.

The claimant’s uncontested evidence was that he had not taken annual leave because he had wanted
to keep his holidays to go to Pakistan for his sister’s wedding. Having taken the requirement
toinstitute a holiday claim within six months of the dismissal the Tribunal determines that
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theclaimant is due twenty-one days’ holidays (which includes one bank holiday) at the time of
thetermination of his employment. Accordingly, the Tribunal awards the claimant the sum
of €2,457.00 (this amount being equivalent to 4.2 weeks’ gross pay at €585.00 per week) under
theOrganisation of Working Time Act, 1997.

The Tribunal finds on the balance of probability that the claimant received notice on 27 November
2009 that his employment was being terminated on 29 November 2009. Accordingly, based on his
service with the respondent he remains entitled to 1.6 weeks’ gross pay at €585.00 per week, which

amounts to €936, as payment in lieu of notice under the Minimum Notice and Terms of
Employment Acts, 1973 to 2005.
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