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The determination of the Tribunal was as follows:

Background:

The respondent is a GAA club. A preliminary issue was put forward by the respondent that the
claimant did not have the requisite service to bring a claim under the Unfair Dismissals Acts, 1977
to 2007. The claimant worked at the club under various FAS schemes and for this work he was
paid by FAS. However the respondent paid the claimant an additional €186 per week for hours that
he worked in the club, over and above those included in the FAS scheme. It was the
respondent’scase that the claimant’s employment commenced on 21 August 2009 and concluded
by agreementof the parties on 6 March 2010 and therefore he did not have the requisite service to
bring a claimunder the Acts.

It was the claimant’s case that he was based at the club’s grounds under the auspices of various
FAS schemes from the time of 1985, albeit there were sometimes gaps of two years between



schemes. The duties associated with the schemes involved maintaining the grounds. The claimant
believed it was during April 1990 that he was approached by a member of the club’s committee and
asked if he would work in the bar of the clubhouse. The claimant subsequently commenced work
in the bar and his work there continued even when various FAS schemes came to an end. The
method of payment varied; he was paid by cheque from FAS and cash from the club. It was the
claimant’s case that his employment in the bar was separate from the FAS scheme and that his
employment had commenced in 1990, thus meeting the requisite service for claims under these
Acts.

FS gave evidence in support of the claimant. He stated that he too worked at the club as a grounds
man under the auspices of FAS schemes. However, the claimant was the only member of a FAS
scheme who worked in the bar and this work was separate to the FAS scheme.

Summary of Evidence:

Dismissal as a fact was also in dispute between the parties.

In early February 2010 the claimant was given notice that the secretary of the bar and club
committee wanted to meet with him. It was the claimant’s evidence that the secretary informed
him that the committee had met the previous night and that the claimant’s employment was being
terminated as the club wanted “to turn over a new leaf.”

The claimant queried why his employment was being terminated but no explanation was
forthcoming except that the secretary said that one of them had to leave and it was not going to be
him. The claimant enquired about a sum of money to mark the long service he had but the
secretary told him that the club did not have to pay him anything, as the claimant had never worked
there officially. However, two days later the secretary offered the claimant €5,000 and told
himthat he could work out a period of four weeks notice.

The claimant was unaware of any complaints made against him during the course of his
employment nor did he recollect any issues being raised with him about his conduct or behaviour.
The claimant stated that he had not received annual leave during his employment with the
respondent. For the first few years of the employment the claimant was paid by cash but from 1994
he was paid by cheque (made out to cash) from the pitch and putt account. He outlined his loss
since the termination of the employment and his efforts to mitigate that loss.

During cross-examination the claimant denied that there were any issues with his health. He also
refuted that he was first offered the sum of €3,200 and subsequently offered the sum of €5,000.
The claimant queried why he had not been given the opportunity to attend the bar
committeemeetings so that any issues with his work could have been put to him.

Giving evidence, the secretary of the bar and complex committee confirmed that the claimant was
paid by cash or by a cheque made out to cash. He accepted that this practice should not have
occurred. As the claimant’s line manager he received complaints at bar committee meetings and so
did the Chairman of the committee. The secretary met with the claimant on a regular basis and
discussed issues such as the loss of customers and sales figures. Over time the claimant’s work had
deteriorated but if the secretary raised this issue with the claimant, the claimant would blame
hishealth and say that he was unable for the pressure. This issue also arose during 2008 when
thesecretary asked the claimant if he would be interested in retiring but the claimant remained in
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theemployment. However, in the lead up to February 2010 the claimant continually said that if he
wasgiven some money he would leave, as he was physically unable for the work. At the same
timepressure was coming on the bar committee to improve the bar’s service. “Turning over a new
leaf”meant the claimant leaving even though he was a close personal friend. As a result the
secretaryoffered the claimant the sum of €3,500 to leave. The claimant indicated that this was
not a largeenough sum but that if he received €5,000 he would leave.

In or around this time the secretary attended two bar committee meetings at which the matter was
discussed but he did not have a record of the meetings. The claimant was delighted when he
wasgiven €5,000 to leave. However, the secretary subsequently was informed that the claimant
hadindicated locally that he was disgruntled but he did not address this matter with the claimant.

During cross-examination he stated that if the claimant had been left in his position “why would he
have wanted to leave?” He also stated that the claimant would probably still have continued to work
at the club but that he was content to leave once the secretary put a little bit of pressure on him.

The Chairman of the committee gave evidence that he attended the bar meetings. He confirmed
that the secretary had informed the committee at one of the meetings that the claimant would
becontent to leave if he received money. A lot of people were unhappy with the claimant’s work
andthe secretary met with the claimant on foot of such complaints. The general committee wanted
thebar to “turn over a new leaf.” The Chairman subsequently gave a cheque for €5,000 to the
claimanton 5 March 2010.

Determination:

The Tribunal is asked to decide whether the claimant was an employee of the respondent which is a
GAA club and when this employment commenced. From the evidence it is clear to the Tribunal
that, while on a FAS scheme, the claimant was asked in a separate capacity to work for the club in
its licenced bar and did so from a date in the 1990s. There was some confusion on dates; however,
club records indicate that the claimant first commenced working in the bar in 1995. As regards this
employment, the GAA club was the claimant’s employer . Indeed, the FAS community
employment scheme envisages that participants might seek other part time work during a scheme
placement.

There is a complete conflict of evidence between the parties as to how the claimant’s employment
came to an end. While there can be no doubt that the relevant sub-committees of the club and,
particularly the secretary, at all times acted in what they considered to be the best interests of the
club and their ambitions for same, they nevertheless terminated the claimant’s employment in their
efforts to do so. Indeed, witnesses for the club in their own evidence appeared to confirm this to be
the case.

Both witnesses for the club spoke of the pressure brought to bear by club and membership for better
results in the licenced bar and of the need to “turn over a new leaf”. During cross- examination
when asked by the claimant’s representative if “turning over a new leaf” involved “getting rid of...”
the claimant, the Chairman a witness for the respondent answered “of course”.  Similarly, when it
was put to the secretary of the club that the claimant was unhappy leaving the club his responses
were that “if he was left there why would he want to go” and “if he was left alone why would he
want to go.” There is no doubt in the Tribunal’s mind but that the claimant was not given
anychoice in the matter.



In this instance the dismissal was unfair. The respondent decided on a course of action to the
detriment of the claimant without any proper regard for the fairness of its actions.

The Tribunal, however, believes that the actions of the individuals involved, while unfair, were well
intentioned and believed to be for the benefit of the GAA club with no ulterior motivation as
regards the club itself. The Tribunal is aware that the claimant has already received a sum of
€5,000 by way of acknowledgement of his service over the years and, in the circumstances, awards
him a further €5,000 as compensation under the Unfair Dismissals Acts, 1977 to 2007.

The Tribunal also finds that the claimant is entitled to the sum of €744.00 (being the equivalent of
four weeks’ gross pay) in respect of the outstanding balance due under the Minimum Notice
andTerms of Employment Acts, 1973 to 2005.

The claim under the Organisation of Working Time Act, 1997 is disallowed.

Sealed with the Seal of the

Employment Appeals Tribunal

This

(Sgd.)
(CHAIRMAN)




