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The determination of the Tribunal was as follows: 
 
 
Dismissal being in dispute it fell to the claimant to prove the fact of dismissal 
 
The claimant was employed as general operative in the respondent’s yard from 1997. Following an

accident  at  work  in  2006  the  claimant  had  been  employed  on  a  three-day  week,  Wednesday  to

Friday, and did not work on mart days, generally Tuesdays. 
 
In January 2010 the claimant developed appendicitis and on 27 January 2010 was hospitalised for

an appendectomy.  It  is  the  claimant’s  position that  he  phoned the  yard  supervisor  (YS)  to  advise

him of his condition and that he would be away from work for some time. The claimant submitted a

hospital  certificate for  two weeks but  did not  submit  any further medical  certificates,  his  position

being that it  was not the custom and practice to provide certificates,  particularly in circumstances

where  there  was  no  sick  pay  scheme  in  the  respondent;  he  had  lodged  medical  certificates  with

social welfare.
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After his period of recuperation the claimant’s position is that he advised YS on 5 April 2010 that

he  would  return  to  work  on  Wednesday 7  April  2010.  The  claimant  returned to  work  on  7  April

2010 at around 9-30am. He met YS on his return to work. The claimant’s principal duties involve

cleaning the yard and he went about these duties until around 3-30pm when a committee member

(CM) approached him asked him to meet the general manager (GM) in GM’s office at 4-00pm. The

claimant’s position is that when they met GM told him to “get the fuck out of here and don’t come

back  anymore”.  The  claimant  took  this  as  a  dismissal  and  left  there  was  no  contact  from GM or

anyone else from the respondent from that day even when he went to collect his wages for 7 April

on  Friday  9  April  2010.  He  told  the  Tribunal  that  he  was  quite  frightened  by  the  way  GM

approached  him  and  spoke  to  him  such  that  he  was  not  prepared  to  return  to  work  for  the

respondent and did not trust them anymore. 
 
The respondent’s position is that, having taken on a temporary employee in the claimant’s absence,

they  received  no  notification  of  his  return  to  work.  GM  only  discovered  that  the  claimant  had

returned  to  work  when  CM  brought  it  to  his  attention  in  the  afternoon.  GM  accepted  he  was

surprised  and  very  annoyed.  He  accepted  using  the  words  complained  of  but  denied  telling  the

claimant not to come back. The respondent’s position is that the claimant has never been dismissed

and the position is still open to the claimant. The language used was part of the rough and tumble of

the mart.
 
 
Determination:
 
The Tribunal is satisfied that the claimant gave notice of his intention to return to work on 7 April.

It  is  not  disputed that  YS knew that  the  claimant  had returned to  work.  If  the  respondent  had

anissue with the claimant’s return the time to take the issue up with him was when he returned

notafter he had all but completed a full day’s work. There is no doubt but that the words used by

GMon the afternoon of 7 April amount to a dismissal, there was no grievance procedure in

existence forthe  claimant  to  challenge  the  dismissal  and  being  a  dismissal  without  any  or  fair

procedure  the dismissal  was  unfair.  The  Tribunal  awards  €19,968-00,  being  104  weeks’  pay,

under  the  U nfairDismissals Acts, 1977 to 2007.
 
The  Tribunal  further  awards  €1,152-00,  being  six  weeks’  pay  under  the  Minimum Notice
andTerms of Employment Acts, 1973 to 2005. 
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