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Determination:

The respondent is the owner of a number of childcare centres. In the summer of 2009 it was
experiencing some cash flow difficulties. This resulted in salaries being paid late in two
consecutive months. In addition, a pay-cut of 6% was to be imposed. The combination of these
factors caused a degree of disquiet amongst employees. As a result, a number of employees in
the respondent’s West Dublin branch, the claimant among them, joined a trade union. It
appears that the claimant was in the vanguard of this move.

In late September 2009, CM, the branch manager, sought assistance from head office to deal
with the disquiet. On 29" September 2009, JM, an executive in charge of operations, came out
to the branch. The intention was to allow employees air their grievances with head office. The
idea was that employees would be taken in on an individual basis to meet both JM and CM.

The claimant, whose employment had commenced on 1%t September 2008, was the first

employee selected to attend one of these meetings. She indicated that she had been advised by
her trade union not to attend such a meeting alone. On being told this, CM telephoned head



office and was told that the respondent did not recognise trades unions and that an employee
was not entitled to bring someone along to a meeting that was not a disciplinary meeting.
Having been so informed the claimant maintained her refusal. JM thereupon informed her that
a refusal would lead to disciplinary proceedings. The claimant told the Tribunal that the
possibility of dismissal was not mentioned. The refusal was again maintained and the claimant
was summarily dismissed.

It was accepted on the respondent’s behalf that the procedures used in the claimant’s dismissal
were flawed. It is, of course, the case that a refusal to follow a reasonable instruction in the
course of employment is an act of insubordination such that it could lead to dismissal.
However, any instruction must be reasonable in the circumstances. In this case a tense
atmosphere was prevailing and a meeting was proposed with the intention of defusing the
tension. Instead, the respondent appears to have stuck on a point of principle and inflamed the
situation. The Tribunal is satisfied, in the circumstances of this case, that neither the instruction
given nor the decision to dismiss summarily was reasonable.

The claimant advanced the proposition that her dismissal was as a result of her trade union
membership although such a ground had not been included in her claim form. In light of the
foregoing, the Tribunal does not require to make a finding on this issue.

The claimant was unemployed for six months after her dismissal. Thereafter she obtained
part-time employment and subsequently full-time employment. There was no substantial
evidence of efforts to seek further employment, and thereby mitigate her loss, furnished to the
Tribunal.

The Tribunal is satisfied that the claimant was unfairly dismissed and that compensation is the
appropriate remedy. Pursuant to her claim under the Unfair Dismissals Acts, 1977 to 2001 the
claimant is awarded compensation of €10,000.00 as being just and equitable in

the circumstances. The claims pursuant to the Minimum Notice and Terms of Employment
Acts, 1973 to 2001 and the Organisation of Working Time Act, 1997 were withdrawn.
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