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This case came before the Tribunal by way of an appeal of a recommendation of the Rights
Commissioner ref: r-083407-ud-09/EH

The determination of the Tribunal was as follows:-

Determination

The Tribunal has carefully considered the evidence adduced. The appellant states she was unfairly
dismissed when her employer made the decision to terminate her employment by reason of their
having formed the view that the claimant was unfit to return to work on medical grounds.

It is common case that the appellant was absent from work on the grounds of ill health from
January 2008 to January 2009. In June of 2008 the respondent company had invited the appellant
to attend with the company doctor with a view to assessing the appellant’s status and in particular
her likelihood of being in a position to return to work and in what time frame.

The reviewing Dr. H, clearly formed the view that the appellant was having ongoing difficulties
and in fact determined that the appellant was “disimproving”. This determination seems to have



been made in circumstances where the Dr. appears to have questioned the appellant as to her
ongoing status.

The appellant was called in for a meeting at the end of January 2009 at which time she knew that
her employer was anxious to ascertain what her ongoing status was going to be. In the course of
their meeting the appellant provided no comfort to her employer that there was any imminent or
indeed long-term possibility for a return to work.

The respondent notified the appellant that they would be terminating her employment and at the
same time afforded her a right to appeal and a six week notice period during which time she would
be allowed to present evidence of an improvement in health such that she could return to work.

The appellant never contradicted the company Dr.’s medical findings with a medical report of her
own. The appellant went through the appeals process knowing that the only medical evidence
before the employer came from Dr. H who categorically stated that the appellant’s position is
“disimproving”.

The Tribunal therefore finds in all the circumstances that the respondent acted fairly and reasonably
in all the circumstances. The claim under the Unfair Dismissals Acts, 1977 to 2007 therefore fails

and the Tribunal upholds the recommendation of the Rights Commissioner ref:
r-083407-ud-09/EH.
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