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The decision of the Tribunal was as follows:

The claim under the Minimum Notice and Terms of Employment Acts, 1973 to 2005
was withdrawn.

The claimant was employed in the first named respondent business from February 15"
2004 to October 5™ 2009. She was employed in the second named respondent from
November 15" 2007 to October 5" 2009.

Respondent’s Case:



The owner (ROD) of the first named respondent (A) and co-owner of the second
named respondent (B) gave evidence. The claimant was first employed as full time
receptionist in the dental practice A from February 2004. The dental practice B
opened in November 2007 and the claimant was hired as a Practice Manager on a
part-time basis. She was still employed in practice A on a part-time basis as a
Practice Manager.

(ROD) explained that practice A and practice B were two totally different businesses
but she was involved in both. Practice A was run as a sole trader public practice with
client’s fees paid by PRSI and medical cards payments. Practice B was limited
company and run as a private practice.

As time past business depleted in practice A. Government policies changed and
clients were only allowed one check up a year and two fillings. She lost one full-time
assistant and a part-time hygienist. The claimant commenced maternity leave in
December 2008 and business declined further during this time.

Another colleague took over the duties in practice A. She and another member of
staff trained as Dental Nurses during this time also. In 2009 the business became very
financially overdrawn. Remaining staff were trained in various duties and they even
carried out the cleaning.

She and the second witness for the respondent’s case met with the claimant on
herreturn from maternity leave on October 5™ 2009 and informed her they was sorry
butshe would have to be made redundant as practice A could not afford to have a
PracticeManager. The claimant asked had they seen their solicitor and informed
them shewould see hers. She was paid a redundancy payment of € 4,100.00 from
Practice A.

When asked she stated she carried out of the duties performed by the claimant during
her employment.

The co-owner (AH) of the second named respondent (B) gave evidence. She was not
involved in practice A. The claimant commenced employment on a part-time basis on
November 2007, while still working for practice A. As the recession ensued business
declined. The claimant commenced maternity leave in December 2008. Work duties
changed during her departure. On October 5" 2009 the claimant was met on her
return to work by the witness and (ROD). They informed her they could not remain
paying for the position in practice B. She was not paid a redundancy payment as the
witness felt she did not have the two years required service to be paid the sum from
practice B. When asked she stated that she now did most of the claimant’s work
herself.



Claimant’s Case

The claimant gave evidence. She started working for the respondent as a receptionist
in 2004. During her employment with the respondent, she was hoping to get a job
with Limerick County Council (LCC). In early 2007, (ROD) came to her and said
that she and (AH) were going to open a new practice. They offered her a job as the
Practice Manager and she agreed to accept the new role. She was then offered a full
time position with (LLC) in February 2007. She told (ROD) about the job offer from
(LLC) and (ROD) was not happy. (ROD) said she would match everything (LLC)
had offered her. The claimant asked (ROD) for a written contract but she said there
was no need, the claimant had her word.

The claimant enjoyed working for the respondent and decided to stay. She agreed to
work 37 hours a week and finish at 3pm every Friday. She split her time between the
two and also worked in a third practice. However, her role was never part-time and
she never finished early on each Friday and she worked 40 hours each week.

In July 2008 she notified both respondents that she was pregnant and was due to give
birth at the end of January 2009. (AH) was happy for her but (ROD) said it was not a
good time from her. It was not an easy pregnancy but she did not go sick. She
gothigh blood pressure and on doctor’s orders she took three weeks sick
leave in December 2008. She went into work in January 2009 to do the
payroll and taxreturns. (ROD) and (AH) told her they would pay her maternity
leave when they offered her the role but when she was due to go on maternity
leave they said theycouldn’t afford it. The claimant was not happy but she got on
with it.

While the claimant was on maternity leave, she called into the respondent once
amonth with her child to see how things were doing. The respondent’s told her
thingswere going well. She took the statutory 26 weeks maternity leave and called
into therespondent on the 5" October to tell them she would be taking another 4
weeksunpaid. (ROD) asked her what she would be doing with the child.

On Monday 5" November 2009, she dropped her son into the créche and started work
at 8am. She received a phone call from (ROD) at 10am who asked her to come to the
practice to meet with her and (AH). At the meeting (ROD) said they were making her
role redundant. The claimant asked if she was joking. (ROD) said her role was
costing too much. The claimant asked about another position and (ROD) told her she
was the manager and could not go back to reception duties. The claimant knew then
she wasn’t wanted. (ROD) threw a letter on the table. The claimant asked her if
shehad taken legal advice, (ROD) said no but she would do so then. The claimant
tookthe letter and went home. When she opened the letter she realised they did not
wanther to work her notice.

While she was on maternity her work was done by others and they were still
employed. The claimant said all of her duties were still being done by others.

The claimant said her hours were not reduced and working part time for each
respondent was never discussed. She operated one payroll system with the two
employers as separate accounts.



Determination

Having heard all the evidence adduced, the Tribunal find that although the claimant’s
role was redundant, the respondent’s used inappropriate procedures in effecting the
redundancy. The respondent’s did not consider any alternatives for the claimant and
consequently the Tribunal finds the claimant was unfairly dismissed.

In determining the award to the claimant, the Tribunal takes into account the
redundancy payments paid to the claimant and the total loss to the claimant.

In all of the circumstances, the Tribunal awards the claimant the sum of €8000.00
under the Unfair Dismissals Acts, 1977 to 2007, by way of compensation, €4000.00 to
be paid by each respondent.

Given that it is not open to the Tribunal to make awards under both unfair dismissal
and redundancy legislation the appeal under the Redundancy Payments Acts, 1967 to
2007, is dismissed.
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