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This case came before the Tribunal by way of an employee (the appellant) appealing against the
decision of a Rights Commissioner under the Payment of Wages Act, 1991 r-077622-pw-09/JT
 
Appellant’s Case:

 
The appellant applied for the position of Chief Officer II towards the end of 2007.  He was
successful and was ranked number 1 on the panel.  The appellant was offered the first vacancy
which arose.  
 
His letter of promotion and form of acceptance dated 20 December 2007 stipulated that if he did
not respond by 28 December 2007 it would be presumed that he no longer was interested in the
promotion at that time and would be placed at the bottom of the panel.  He signed the Form of
Acceptance on 20 December 2007, which was witnessed by the Governor. At that time he assumed
a duty allowance applied to his new position. His hours of work were 8am to 5 pm Monday to
Friday.
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A copy of letter dated 28 January 2008 and received by the Assistant Governor was given to the
appellant on 29 January 2008. This letter confirmed his promotion effective from 20 December
2007, his salary scale and that he would receive a Chief officer II duty allowance effective from his
date of promotion. The appellant enjoyed working in his new position as it was the career area he
was interested in.
 
In early July 2008 the appellant received a phone call from BF in the respondent’s pay section.  BF

told  him  that  he  should  not  have  been  in  receipt  of  the  duty  allowance  and  that  he  had

been overpaid by €2860.39. A letter dated 3 July 2008 confirmed that he had been overpaid and

that theoverpayment  would  be  recouped  commencing  17  July  2008  at  a  basic  pay  of  €100  per

payday. There  was  no  discussion  with  the  appellant  on  the  deduction  of  €100  from  his  pay.

No  other vacancy was offered to him.

 
The appellant accepted that there was no mention of a duty allowance in circular 10/2007, which

was  the  circular  for  the  competition  for  promotion  to  Chief  Officer  II.  The  proposal

for organisational change and in particular transition arrangements for senior grades pointed to a

dutyallowance of €4682.00 for those officers serving in three institutions, none of which the

appellantworked in but the appellant assumed this duty allowance applied to his role. A vacancy

arose in theTraining Unit in HQ which carried the duty allowance. The appellant did not apply for
that positionas it carried different conditions and rosters. The claimant applied for a transfer
approximatelytwelve months ago to a position with the duty allowance but then withdrew it.
 
Respondent’s Case:

 
(PR) for the respondent gave evidence that the letter of 28 January 2008 confirming the claimant’s

promotion  to  the  grade  of  Chief  Officer  II  should  not  have  stated  that  he  was  to  receive  a  Chief

Officer II duty allowance as the duty allowance for Chief Officer II posts was only paid to Chief

Officer II posts at three locations which did not include the location at which the claimant worked.

This letter was drafted by a relatively new employee who assumed that the duty allowance applied

to all locations, not just the three locations as outlined in the booklet on Proposal for Organisational

Change in the respondent organisation.  This was an error on the part  the person who drafted that

letter.  The respondent had previously sought sanction from the Department of Finance to pay the

duty allowance to employees in the grade of Chief Officer II at the location where the claimant was

employed. This sanction was refused and no officer in the grade of Chief Officer II at the location

where the claimant is employed is paid the duty allowance.
 
The claimant continued to receive the duty allowance from December 2007 until July 2008 when
the respondent noticed the error. The claimant was notified of the error in July 2008 and informed

that the overpayment would be recouped by €100 per payday commencing on 17 July 2008.

 
Determination
 
Having carefully considered the evidence adduced at the hearing and the submissions of the parties,
the Tribunal finds that the payment of the duty allowance to the claimant was not a payment for the
purposes of the Payment of Wages Act, 1991 as it was not a payment properly made because the
respondent did not have power to make the payment. The payment of the duty allowance to the
claimant was thus an overpayment and deductions made from payment of wages to the claimant in
respect of the overpayment are not deductions for the purposes of the Payment of Wages Act, 1991.
Accordingly the Tribunal upholds the decision of the Rights Commissioner but for a different
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reason.
 
 
Sealed with the Seal of the
 
Employment Appeals Tribunal
 
This   ________________________
 
(Sgd.) ________________________
      (CHAIRMAN)


