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The determination of the Tribunal was as follows:-



Summary of the Evidence

The respondent is a civil engineering company. It mainly works on contracts for government
agencies and local authorities. Following the placement of an advertisement in a newspaper for a
site technician, a general foreman and a site manager for the Buttevant contract the claimant was
employed as the site technician and commenced work in September 2006. TR, a qualified engineer,
started as site manager there some time later and ultimately a director, with decades of experience,
became the general foreman on the site. Until a site manager was appointed to the Buttevant site
the Managing Director would be on the site for the most of two or three days per week as would
another senior member of the respondent’s workforce. The claimant’s primary duties related to the
setting out of works and taking of levels, obtaining site records and requesting supplies of materials
as required for a site. The clients’ consulting engineers will only deal with a contractor’s engineer.
The claimant did not have an engineering qualification.

The claimant was taken on specifically for the Buttevant contract. However, he wanted to stay with
the company and in or around November 2008 when the Buttevant contract was substantially
completed a contract had arisen in Clonakilty and he was sent to work there. When this contract
was nearing completion in March 2009 no new contract was coming on line and as the respondent
had only part-time work for the claimant on the Clonakilty contract he was sent back to Buttevant
working on calculations in the office until his work permit expired. The Managing Director’s
evidence was that he had given the claimant this latter work to help him as it had no other work
available for him. The respondent’s tenders for a number of contracts were unsuccessful but the
Managing Director was hoping that some contract might come on stream.

It was the respondent’s evidence that before the Clonakilty job commenced everyone knew that the
economy had collapsed and the Managing Director had told his employees that he would be letting
them go. On 5 May 2009 the claimant was notified that his position was being made redundant. No
other employee with a similar job description or level of experience to that of the claimant was
retained by the respondent upon completion of the Clonakilty contract other than TR (the site
manager) who had both more experience and a qualifications in engineering and relating to all
aspects of site management and programming. The respondent’s other contracts in Roscrea and Co.
Offaly were finishing within a few weeks of the completion of the Clonakilty contract. Over a few
months the respondent had to let 15-16 workers go.

The claimant contended that DB, the site technician on a Co Offaly contract, should have been
selected for redundancy. It was the respondent’s position that DB had been employed in January
2009 for that contract which in any event was finishing in mid June 2009. The claimant’s job in
Clonakilty was ongoing when DB was taken on for the Co. Offaly contract and the respondent does
not move workers mid contract. Every time a contract finished workers had to be left go; some
workers who had been with the respondent for 40 years had been made redundant.

The claimant alleged that during his employment with the respondent he had to put up with various
forms of bullying and harassment.: when a certain senior figure was transferred to the site where he
worked things changed drastically for him. work ethics changed; the claimant’s authority regarding
instruction (and execution of duties) to the workforce was challenged and undermined and many
times, the claimant was belittled in the presence of others either because of his race, colour, creed,
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position of authority. Slowly but surely the claimant felt he was “losing the game” on site and was
ultimately confined to an office to do final accounts that were not part of his initial job description.

It was the respondent’s case that the claimant had not made any complaint regarding the alleged
on-site bullying and harassment to site management for either of the Buttevant or Clonakilty
contracts or to the respondent’s Managing Director. It was further the respondent’s evidence that
had such a complaint been made it would have been fully investigated. The claimant’s evidence
was that he told the site engineer.

The claimant felt let down by the respondent because at the last minute it had not renewed his work
permit and he was now residing in Ireland under very difficult conditions for himself and
his family. He had forwarded the required documentation for the renewal of his work permit
well inadvance but was only informed, two weeks before his existing permit expired, that the
respondentwas not pursuing it. Because of this many doors had closed to him such as new
employment, socialwelfare and schooling for his children. He now saw the future in Ireland for
himself and his familyas really bleak. The claimant felt that he had been led along by being told
that the respondent hadtendered for contracts. The claimant’s work permit expired the day he was
made redundant and hethat the respondent got the most out of him by having him work right up
to the expiry date of hiswork permit. Despite numerous requests from him the respondent had
not applied for a work permit for him. The respondent’s evidence was that it could not apply
for a work permit for theclaimant as all its tenders had been unsuccessful and no new
contracts were coming on line; itwould have been a serious breach of the regulations to apply for
a work permit when it did not haveany work available for the claimant. The respondent sent
claimant him back to Buttevant to givehim work for as long as possible By letter dated 11 May
2009 the respondent advised the claimantthat Garda at the Immigration Office had indicated that
he should be able to obtain a work visagiven the time he had already worked in Ireland.

Determination

In all the circumstances of this case, the Tribunal does not accept that the claimant was unfairly
selected for redundancy. The contracts on which he had worked had come to an end and no further
contracts were available to the respondent in the Munster area. No other person with a similar job
description or level of experience to that of the claimant was retained in the Munster area by the
respondent upon completion of the Clonakilty contract other than TR (the site manager) who had
engineering qualifications. DB who was taken on after the claimant worked in the Leinster area.
Furthermore, the Tribunal is satisfied that the selection of the claimant for redundancy was not for
any personal reason.

Indeed the Tribunal notes that the respondent could have made the claimant’s position redundant
some two months earlier when the Clonakilty contract ended but it gave him alternative work
thereby keeping him in paid employment until the date of expiry of his work permit.

The claim under the Unfair Dismissals Acts, 1977 to 2007 fails.

The Tribunal is satisfied that a genuine redundancy situation existed and that the claimant
was fairly selected for redundancy. The claimant’s entitlement to a redundancy lump sum
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payment isbased on the following criteria:

Date of Birth: 2 February 1961
Date of Commencement: 26 September 2006
Date of Termination: 26 May 2009
Gross Pay: € 810.00

This award is made subject to the appellant having been in insurable employment under the Social
Welfare Acts during the relevant period.

Please note that there is a weekly ceiling of €600 on all awards made from the Social Insurance
Fund.

The claimant was given two weeks’ notice of the termination of his employment in

accordance with the respondent’s statutory obligations. Accordingly, the claim under the Minimum
Notice andTerms of Employment Acts, 1973 to 2001 is dismissed.

Sealed with the Seal of the

Employment Appeals Tribunal

This

(Sgd.)
(CHAIRMAN)




