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The determination of the Tribunal was as follows:

The appellant was employed from 1986 as a general operative. From 1990 the appellant worked
almost exclusively on night shift with day work to cover for holidays and for training purposes. By
the time the employment ended the appellant was mainly employed in the operation of a planing

machine, which was operated on both a day and night shift basis.

The employment was uneventful, with the appellant being highly regarded by the respondent, until

November 2008. Due to a downturn in the construction industry, to which the respondent is a large
supplier of timber, the respondent was forced to implement a re-organisation and rationalisation of
the workforce, which reached a peak of 140 in 2007. On 24 November 2008 the then operations
director (TD) of the respondent spoke to the appellant about his situation, in particular that the
planing machine was no longer going to be operated on night shift. The appellant was offered the

opportunity to work one or two days per week but declined this as he did not think it acceptable.



TD then wrote to the appellant on 24 November 2008 informing him that he was to be temporarily
laid off from 19 December 2008. In a second letter of 24 November 2008 TD accepted that the
offer of day work did not represent an offer of suitable alternative employment for the appellant.
This letter also notified the appellant of his entitlement to a lump sum payment under the
Redundancy Payments Acts after the prescribed period of lay-off.

There was no further contact until some time in February 2009, by which time TD had left the
respondent. When the appellant telephoned the respondent he spoke to the operations director
(OD). It is common case that OD told the appellant that he was attempting to find work for him. On
17 April 2009 OD wrote to the appellant to inform him that there was a position available for him
with the respondent and he was to contact OD.

The appellant and his union representative met OD on 23 April 2009. It is common case that the
appellant was offered three dayshifts per week. The appellant’s position is that he was told this was
for six or eight weeks. The respondent’s position is that the appellant was told he would revert to
night shift after the six or eight week period.

On 27 April 2009 the appellant’s solicitor wrote to the respondent notifying the appellant’s
rejection of the offer of three dayshifts a week, which was not guaranteed, as not a reasonable offer.
The letter then sought a lump sum payment under the Redundancy Payments Acts. On 6 May 2009
the managing director (MD) wrote to the appellant’s solicitor with an offer of five dayshifts per
week. MD expressed surprise about the previous offer of work not being guaranteed. He then stated
that if this offer was unacceptable, which the respondent disputed, and the appellant wished to
claim under the Redundancy Payments Acts he should do so using the statutory form RP9 and any
such claim would be considered.

The appellant’s solicitor re-iterated the request to the respondent to arrange payment of the
redundancy lump sum in a letter of 6 May 2009. On 15 May 2009 MD wrote to the appellant with
an offer of three night shifts a week and invited him to contact OD to arrange a start date. On 22
May 2009 the appellant’s solicitor wrote to the respondent rejecting the offer.

Determination:

The appellant was laid off from 19 December 2008. There was no offer of any work for
the appellant until the meeting with OD on 23 April 2009. The Tribunal is not satisfied that, at
thatmeeting, OD’s offer of employment included the return to night work after six or eight
weeks. When the appellant’s solicitor wrote to the respondent on 27 April 2009 this represented a
claim forredundancy lump sum payment by reason of lay-off as, by that time, the appellant had
been laid offfor well in excess of the four consecutive weeks as set out in Section 12 (2) (a) of the
RedundancyPayments Acts, 1967 to 2007. Section 13 (2) of the same Acts gives an employer seven
days to givecounter-notice of an offer of not less than thirteen weeks work without lay-off or
short-time.

The Tribunal is satisfied that MD’s letter of 6 May 2009, whilst purporting to be an offer
of counter-notice, was not given within seven days of service of the notice of claim. Accordingly,
theTribunal finds that the appellant is entitled to a lump sum payment under the Redundancy
PaymentsActs, 1967 to 2007 based on the following criteria.



Date of Birth 17 September 1964

Employment commenced 1 September 1986
Employment ended 4 May 2009
Gross weekly pay €514-80

There was a period of non-reckonable service, by reason of lay-off, from 19 December 2008 until 4
May 20009.

This award is made subject to the appellant having been in insurable employment under the Social
Welfare Acts during the relevant period.
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