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The decision of the Tribunal was as follows:

The appellant worked as a permanent part-time merchandiser with the respondent since 1993. In
latter years she worked worked five hours per week at an hourly rate of €8.65 and was responsible
for merchandising a particular brand of products.

The General Manager gave evidence that in late 2008 one of the respondent’s clients decided
todiscontinue third party merchandising. The respondent was notified in early December 2008
thatthe contract was finishing on the 6™ January 2009. As a result the General Manager had to
contacteighty-four members of staff and most of the letters were sent in a generic format. The
affectedstaff were informed of the situation by letter dated the 4" December 2008. The letter stated
that therespondent was currently examining what alternatives, if any, may be available and that
contactwould be made if any such opportunities arose. However, it was unlikely that an
alternative wouldbe found for all of the employees. The appellant confirmed in evidence that she
received the letterof the 4" December 2008.

The director of the company gave evidence that he spoke to the appellant on two occasions. He
first spoke to the appellant after the initial letters regarding the situation were sent to the employees.
He explained to her that the respondent was attempting to re-locate the employees to other work.



The appellant told him that she did not want other work.

There was a conflict between the appellant and the director’s account of the conversation of the 18™
December 2008. The appellant’s evidence was that she contacted the director to discuss the matter.

The director informed her that the company was examining if any other work was available
andmentioned another supermarket, which had opened a new store. It was the appellant's evidence
thatno offer of alternative work was made to her on this date.

The director stated in his evidence that he telephoned the appellant on the 18" December 2008 to
make her an offer of alternative work. The alternatives offered to the appellant consisted of an
offer of nine hours work for one client or six hours work for another client at the same rate of pay.
The appellant told him she did not want to work in the supermarket and that she wanted to receive
redundancy. The director confirmed that he did not write to the appellant on or after the 18"
December 2008 outlining the offer of work he had made to her. Approximately twenty-eight staff
were made redundant with only four employees being re-located to alternative work. The director
subsequently informed the General Manager of the appellant’s refusal to accept the offer
of alternative work. The General Manager was surprised by the appellant’s refusal, as there were
sofew offers of alternative work available.

The next letter the appellant received was dated the 6 January 2009. This letter stated that due to
the economic climate alternative work was in short supply. The General Manager stated in the
letter that he would maintain contact with the staff in writing to update them on matters and, where
appropriate make contact by telephone or text. As and from the 6™ January 2009 the appellant did
not complete any further merchandising hours for the product.

The appellant received a further letter dated the 16" January 2009 which stated that with few
exceptions the hours worked could not be replaced. The General Manager stated in the letter that
the respondent had begun the process of assessing everyone’s status regarding redundancy and that
the respondent would contact people on an individual basis as soon as possible. The appellant gave
evidence that she believed this letter meant that her work was definitely finished and that
no alternative merchandising roles were available.

The General Manager gave evidence that the letters of the 6™ and 16" January 2009 did not refer to
the offer and refusal of alternative work, as these letters were generic. On the 2" February 2009 he
and the director narrowed down those to whom alternatives could be offered and a letter was sent
outlining this to the appellant and that she had previously refused the offer of alternative work. The
respondent accepted the appellant’s decision not to accept the alternative work and the
appellantcontinued on the respondent’s accounts as an employee.

The appellant received a further letter dated the 2" February 2009 from the General Manager. The
letter stated that as her hours of employment were reduced to nil the appellant was made redundant
as a result of this decision. The letter further stated that the appellant was offered suitable
alternative employment for a total of seventeen hours per week but that the appellant had refused
this offer. As a result of this refusal the appellant was not entitled to any redundancy payment. The
appellant stated in evidence that she was surprised when she received this letter, as it was the first
she had heard of any offer of work from the respondent. The appellant spoke to the director about
the letter and told him that the letter surprised her. The director told her she had been offered work
on the 18" December 2008 but had refused it. The appellant told him that she had letters informing
her that her work was made redundant.

The General Manager spoke to the appellant on the 51 February 2009 and confirmed the position to
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her by a letter of the same date. The appellant noted in her evidence that this letter stated an offer
of fourteen hours per week was made to her but a previous letter had said seventeen hours. The
letter of the 5" February 2009 stated the appellant had refused the offer of work, which resulted in
her position becoming redundant on the 6™ February 2009. The letter stated that the offer of work
was still available to the appellant.

In her evidence the appellant stated that no offer of alternative work was given to her on the 18%
December 2008 and there was no mention of an offer of alternative work in the respondent’s letters
of the 6™ and 16™ January 2009. By the time the appellant received the letter of the 5" February
2009 she was not in a position to take up the offer of alternative work outlined in the letter as she
had commitments as a childminder. The appellant contended her date of termination was the 6%
January 2009 and she was paid up to this date. A P45 did not issue to the appellant. The appellant
stated this was to allow her to undertake promotional work if it arose.

Determination:

There was a clear conflict of evidence between the parties in relation to whether an offer
of alternative work was made to the appellant. The Tribunal carefully considered both the verbal
anddocumentary evidence adduced at the hearing. It was the evidence of the respondent’s
witnessesthat an offer of alternative work was made to the appellant on the 18™ December
2008. It 1s theTribunal’s view that if an offer of alternative work existed the offer should have
been confirmed inwriting to the appellant. In these circumstances the Tribunal finds that the
appellant is entitled to aredundancy payment under the Redundancy Payments Acts, 1967 to
2007, based on the followingcriteria:

Date of Birth: 8t September 1945
Date of Commencement: 1%t February 1993
Date of Termination: 6™ January 2009
Gross Weekly Pay: €43.25

This award is made subject to the appellant having been in insurable employment under the Social
Welfare Acts during the relevant period.
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