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The determination of the Tribunal was as follows:

The claimant worked as a waitress in the respondent’s restaurant from 22" January 2005. The
restaurant was subject to a transfer of undertakings in April 2007 at which time the respondent took
over the business. The employment was uneventful until 29" June 2007 when the claimant

tendered her resignation with two weeks notice. By agreement this period of notice was extended

by a further week until 22" July 2007.

On 15™ July 2007 the claimant developed toothache and was unable to complete her shift. Her
position is that on telling her manager that she was unable to complete her shift her manager told
her that if she went home there was no point in her returning.

The respondent’s position is that her manager accepted that the claimant had to go home and asked
the claimant to let him know if she would be able to work her remaining shifts, beginning on 19™

July 2007.
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The claimant attended her dentist on 16™ July 2007, she was not rostered to work that day. There
was a phone conversation between the claimant and her manager on 18" July 2007, the
respondent’s position is that the claimant did not intend to return to work her remaining shifts. The
claimant could not recall the content of the conversation. The claimant did not return to work.

Determination:

The Tribunal, having carefully considered the evidence in this case, prefers the evidence of
the employer and decides that the claimant was not dismissed. The claimant was serving her
noticethat she had tendered to the employer and had only days to run, and, in the circumstances, it
wasn’tprobable that the employer would have reacted in the manner described. Her claim

therefore, underboth the Unfair Dismissals Acts, 1977 to 2001 and the Redundancy Payments
Acts, 1967 to 2003must fail
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