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The determination of the Tribunal was as follows:-
 
 
Claimant’s Case:

 
The claimant gave evidence and her position was that she had been constructively dismissed from
the respondent company. She commenced employment with the respondent on the 14th February
1995. She outlined details of an accident she had outside work on the 30th October 2004. She
injured her neck and back. She attended her general practitioner and was declared unfit for work.
She was contacted by the company and felt under pressure to return to work. Three doctors,
including a company nominated one, and all declared her unfit. She returned to work on a part time
basis on the 16th May 2005 to the training room. On returning to fulltime hours, she was unable to
perform her duties on the production line and was relocated to the training room. She contacted her
supervisor and requested part-time duties. Human resources requested her to attend a meeting. She
informed them that she was in too much pain to carry out her duties and they told her to go home
and contact her doctor. They denied her request for part time work and said there was none
available. 
 
She attended the company doctor in October and he certified her unfit to resume her duties. She
wrote to the respondent on the 20th January 2006 requesting redundancy as she had heard that the



company was making some staff redundant. Their response was that she was no longer an
employee since the 6th December 2005. She had complied with all requests from the company and

believed she was entitled to redundancy as she had eleven years’ service.  The claimant has

sinceundergone a medical procedure which has relieved most of the symptoms of her illness.

 
Under cross-examination, the claimant told the Tribunal that she and her supervisor enjoyed a good
working relationship. She had submitted certificates previously when she had been ill. She was
absent for six months and could not understand why the company had terminated her contract even
though her supervisor had told her they were sorry to see her leave. Correspondence was opened by
the claimant indicating that there was no possibility of offering her part time work. 
 
 
Respondent’s Case:

 
The Human Resources Manager (HRM) gave evidence. He told the Tribunal that the company had

issues regarding the claimant’s absenteeism before this illness occurred. There had been a series of

meetings where the claimant had been encouraged to improve her performance. In his experience,

the  company  was  a  fair  employer  and  had  a  positive  attitude  towards  their  employees.  HRM

reported directly to the General Manager. All of the senior management team were informed of the

redundancy  situation  in  November  2005.  There  was  a  decision  made  to  continue  operations  as

normal because the decision may be postponed. This did not happen as the parent company made a

decision to relocate to a different country. The respondent was informed immediately prior to the

Christmas break. 
 
Under cross-examination, HRM said that the company was constantly under review from the parent
company. Decisions were made on the basis of profitability. The announcement was made to all
employees on the 19th January 2006 and a redundancy package was arranged. There were
arrangements in place for some employees to work on a job-sharing basis. It was up to the
individual employee to find a colleague who was willing to share the position. There were no
part-time positions available at the company. 
 
The claimant’s supervisor (S) gave evidence. He said that he worked directly with the claimant for

the  duration  of  her  employment.  They  had  ongoing  discussions  regarding  her  attendance.  At  a

meeting  in  April  2005,  the  claimant  was  informed  that  her  position  could  not  be  kept  open

indefinitely. This was reiterated at a meeting in June and again in August. There was precedent for

an  employee  to  come  back  to  work  on  a  part  time  basis  and  lead  into  full  time  work.  When  the

claimant returned to work for two weeks, S and HRM decided that the claimant was in pain while

carrying  out  her  duties  and  they  couldn’t  leave  her  like  that.  The  nature  of  her  injury  was  not

conducive to the type of work she was doing. S had a meeting with the claimant and a member of

human resources. They encouraged the claimant to return to her general practitioner to be assessed

for fitness. 
 
There were subsequent meetings and the subject of the claimant returning on a part-time basis was

not raised. There was no other suitable area for her to work given the nature of her injury. At the

final  meeting,  S  explained  that  there  was  no  alternative  but  to  terminate  her  contract  of

employment. The claimant told S that “(S) had done all (he) could”.
 
Under cross-examination, S said that the claimant had returned to work for two weeks between the
16th and 30th May 2005 and all subsequent medical certificates indicated that she would be unfit to
return to work on a fulltime basis for an indefinite period. She had been absent from work for over



twelve months. The medical information was that there was no expected improvement. S became
aware of the redundancy situation on Christmas week. The claimant had left employment at that
stage. 
 
 
Determination:
 
The Tribunal considered the evidence in this case. The claimant was absent from work through
illness and was unable to furnish the respondent with a date for her return to work. The Tribunal is
of the opinion that the claimant did not establish that she was constructively dismissed under the
terms of the Acts. Accordingly, the claim made under the Unfair Dismissals Acts, 1977 to 2001,
fails.
 
The claimant was not an employee when the redundancy situation arose at the respondent company.
Consequently, the appeal made under the Redundancy Payments Acts 1967 to 2003, fails.
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