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The determination of the Tribunal was as follows:

The Tribunal has carefully considered the evidence presented before it in connection with this case.
Although this matter came on appeal from the Rights Commissioner it has been treated as a de
novo hearing.

The applicant brings this claim as a breach of the European Communities (Protection of Employees
of Undertaking) Regulations, 2003. It is common case that the Applicant had been working with
P.S.S. since 1993. P.S.S. was taken over by Group 4 Securicor in 2002 and this transfer was
covered by the appropriate Transfer of Undertaking legislation.

The Tribunal finds that the Applicant’s contract of employment, which included the collective
agreement, handed in as evidence was absolutely silent on the expected age of retirement. The
Tribunal further accepts that where a particular fact has not been addressed the parties enter a



grievance or negotiation process to find a resolution.

XXXX had a retirement age of 65. They purported to impose this retirement age on P.S.S.
employees whose retirement age was not set in stone. Of some significance is the existence in the
workplace, of a P.S.S. employee who had not been retired at the age of 65 and continues in
employment to this day. He’s a mailroom worker and the respondent company tried to distinguish
him on the basis of job title. However, XXXX was at least entitled to present this man as a
comparator in making his case for being allowed to continue in full employment after the age of 65.

The Tribunal finds therefore that the employee was entitled to engage in a negotiation/consultative
process with the employer regarding the age of retirement. It is accepted that it would have been
more appropriate for him to have initiated the grievance or negotiation procedure by setting his case
out in written format. However the Tribunal does not find that that failure precluded him from
being entitled to have the process implemented. The employer allowed him no opportunity to do
SO.

The Tribunal cannot predict whether the grievance or negotiation process had it been entered into
would have resulted in any success on the part of the Applicant.
A breach of the terms of the collective agreement has resulted in a breach of the Transfer of

Undertaking Regulations and in these circumstances the Tribunal finds the award of €15,000.00 to
be appropriate.
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