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D spute

This dispute concerns a claim by M. Paul Devlin that
John MEl hinney Ltd t/a ME hinney's discrimnated
against him on the grounds of his sex in terns of
Section 2(a) of the Enploynent Equality Act, 1977 and in
breach of Section 3(1) and 3(3) in relation to access
and appointnent to the position of Fashi on Merchandi ser.

Backgr ound

John McElhinney Ltd trading under the nane of
MEl hi nney's operate a large departnent store. The
Conpany has sone 100 enployees. In response to an
adverti senent through FAS for a Fashion Merchandi ser in
Mar ch/ Apri | 1995, t he Conpany recei ved ei ght
appl i cations. The Managing Director, M. MEl hinney
considered only the three candidates, a nmale and two
females, who included a CV. wth their applications.
M. Devlin was one those who furnished a C. V. but his

appl i cati on was unsuccessful .

M. Devlin submts that was discrimnated against in the
selection process in that he was not interviewed for the
position, and in relation to the appointnent. He
alleges that he was nore suitable than the successful

female appointee particularly given his relevant

experience and qualifications as against the appointee
who had no experience in fashion nerchandising. He
considers that the Conpany's conduct towards him
amounted to unlawful discrimnation, because of sex,

under the terns of the Enploynent Equality Act, 1977.

In October, 1995, M. Devlin referred the dispute to the
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Labour Court. The Labour Court on the 26th. April 1996,
referred the case to an Equality Oficer for
investigation and reconmendati on. In June, 1996 the
Equality Service was infornmed that the Enploynent
Equality Agency would be acting on behalf of the
cl ai mant . In the course of the Equality Oficer's
investigation he received witten subm ssions from the
parties. After receipt of the subm ssions a joint
hearing with the parties was held on the 22nd. Novenber,
1996. Subsequent to the hearing further subm ssions
were received from both parties to the case. The | ast
correspondence received in regard to the dispute was in
May 1997.

In the course of the hearing it was confirned that the
claimant's case was one of direct discrimnation on
grounds of his sex and that there is no claim of

indirect discrimnation as had been originally clained.

The d ai mant's Case

The Agency submits that the clainmnt was discrimnated
agai nst by the Conpany on grounds of his sex within the
meani ng of Section 2(a) of the Act and in contravention
of Section 3 of the Act in the selection process in that
he was not interviewed for the position, and in relation
to the appointnent to the position of Fashi on

Mer chandi ser.

M . Devlin applied for the position of Fashi on

Merchandi ser in the Conpany through FAS in April/March
1995. The advertisenment read "Fashion Merchandi ser
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required for large departnent store in Finn Valley area

for wi ndow and instore displays work."

The claimant explains that when he heard nothing from
FAS in relation to the job he phoned M. MEl hinney of
the Conpany on the 21st. April, 1995 in the matter. He
alleges that in the course of the conversation he asked
M. ME hinney why he was not interviewed for the
position he replied "well we were really |ooking for
soneone for the Ladies floor", when he pressed upon him
the fact he advertised for soneone for w ndow dressing
and instore displays, M.ME hinney said "listen you
know how it is", the clainmant advises that at this point

he finished the conversati on.

The facts of this case, the Agency naintains, do not
support the Conpany's contention the appointee was the
nost suitable applicant. The Agency states that "there
is no evidence of the selection process used other than
the enployer stated he knew the appointee, but given
that her C. V. did not indicate that she had got the
rel evant experience in nmerchandising and display,
experience the conplainant clearly denonstrated on his
CV. it nust be inferred that the selection process was

not fair and objective.”

The Agency contends that the fact the conplainant was
not called for interview, the fact that a less qualified
and | ess experienced femal e was appointed together with
the fact that only two nmales work in |adies fashion and
as the enployer stated he told the conplainant he was

| ooking for soneone for ladies fashion raises an
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i nference of discrimnation.

The appoi nt ee, the clai mant cont ends, had never
previ ously been enployed as a Merchandi ser and had never
performed this kind of work before she took up her
position in the Conpany. He further contends that the
appoi ntee admtted that she applied for the job as she
wanted to do sonething different.

The claimant asserts, as he has over ten years
experience in Merchandising work, that he was nore than
capable of doing the advertised job. He considers
because  of the experience he gained performng
mer chandi sing work in Chem sts, Menswear shops, Ladies
bouti ques and Sportswear shops qualified himto work in
a departnent store. M. Devlin believes that he was
nmore suitable than the successful fenale appointee
particularly gi ven hi s rel evant experience and
qual i fications.

The Respondent's Case

The Conpany rejects the allegation that the selection
process adopted or the appointnent of a fenmale to the
position of Fashion Merchandi ser anounted to unlawful
di scrimnation against M. Devlin. It denies that it
discrimnated against the claimant on any grounds

what soever and specifically on grounds of sex.

There is no obligation in law, the Conpany points out,
for an enployer to interview all or a certain nunber of
applicants for a position. |In regard to the position of

Fashion Merchandiser the Conpany states that they
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received the nanes of eight applicants for the job from
FAS but only the three applications with Curriculum
Vitae were considered. The Conpany submts that the
Managi ng Di rector exam ned t he Curriculum Vitae
submtted and interviewed the candi date who appeared to
have the nost appropriate Curriculum Vitae.

The respondent's representative points out that the
Managi ng Director, M. ME hinney having interviewed the
person whom he considered would be the best candidate
for the job he was nore than satisfied that she was the
person he required for the position in question. She
asserts that the Managing Director nade sel ection on the

basi s that:

=

t he appoi ntee was the nost suitable
2. he had known her both professionally and
personal ly for a nunber of years
she had run her own fashion accessory busi ness
she had qualifications in pottery and screen
pai nting
5. she had plenty of the requisite service in

mer chandi si ng and di spl ays

In relation to the telephone conversation of 21st.
April, 1995 with the claimant, M. MEl hinney states
that, his response of "well we were really |ooking for
sonmeone for the Ladies floor" would have been in reply
to the claimant's question - where was the person
required for? M. ME hinney has no recollection that
he said to M. Devlin "listen you know how it is" and

he advises that they are not words he woul d use.
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The Conpany contends that it is an equal opportunity
enpl oyer and enploys both nmale and fenale enployees in
its Departnment store. It points out that while the
majority of enployees in the Ladies Fashion section are
female this is largely due to historical reasons and it
should be noted that there has been two nale enpl oyees
working in this section for the past nunber of years.
The respondent adds that for the |ast eight years it has
enployed a nmale w ndow dresser and that this enployee
carries out work in all departnents, including |adies
f ashi ons.

Concl usions of the EFquality Oficer

At the outset of the hearing held in relation to this
dispute M Devlin's representative confirned that the
case was one of an allegation of direct discrimnation
and that there are two aspects to it, firstly that the
claimant was not called to an interview for the position
of Fashion Merchandising and secondly that he was not
selected for the position.

The Conpany rejects the allegation that it exercised
unlawful discrimnation against the clainmant. It
submts that the Managing Director, M. John MEl hi nney,
examned the three Curriculum Vitae submtted. It
contends that the Managing Director interviewed the
candi date who appeared to have the nost appropriate
Curriculum Vitae and having interviewed her he was
satisfied that she was suitable for the position in

questi on.
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The claimant alleges that the respondent Conpany
discrimnated against him on the grounds of his sex in
terms of Section 2(a) of the Enploynent Equality Act,
1977 and in breach of Section 3(1) and 3(3) in relation

to access and appointnent to the position.

Section 2(a) of the Act of 1977 deals wth direct
discrimnation and it states that discrimnation shall
be taken to occur: -
"where by reason of his sex a person is
treated | ess favourably than another person of

the ot her sex."

| consider that for discrimnation on the grounds of sex
to take place, it is not necessary for an enployer to
set out with the intention to discrimnate contrary to
the terns of the Act. The issue to decide is whether or
not an enployer's actions result in a person or persons
of a particular sex being treated |ess favourably by

reason of their sex.

Having regard to all the evidence available to ne in the
present case | amsatisfied that the first issue which
must consider is whether or not there is a prinma facie
case that the claimant was treated |ess favourably than
a person of the other sex. If | find that there is a
prima facie case of discrimnation | wll then consider
all the available evidence as to whether or not it
establishes, either directly or on the balance of
probability, that there was discrimnation contrary to
the terns of the Act of 1977.
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| note that M. MEl hinney stated at the hearing held in
this case that he was "delighted" that the appoi ntee was
an applicant for the position because he knew her and he
was aware that she had run her own fashion accessory
busi ness. | consider that the invitation to an
interview was extended by M ME hinney to this
applicant, in the first instance, was essentially
because of his know edge of her. Wiile the selection
process adopted by the Conpany | acks transparency and is
arguably unfair the evidence available is insufficient
for ne to take an inference fromit that the selection

met hod was sex bi as.

In the course of the hearing held | called a recess in
order that the claimant and his representation could
exam ne the C.V.s of the other two candi dates; copies of
the three C.V.s were submtted at the hearing. After
the resunption of the hearing the claimant expressed the
views that he was equally qualified with the other
unsuccessful applicant i.e. a female and that the
appoi ntee was the least qualified. | note that he also
stated that in his opinion there was al so discrimnation
exerci sed by the r espondent agai nst the other
unsuccessful femal e candidate. It may be useful to
point out that the question | am obliged to address
under the Act of 1977 is not whether or not the clainmant
is correct in his view that there was discrimnation per
se against both hinself and a female i.e. the other
unsuccessful candidate, but rather the nore specific
gquestion was M. Devlin "treated |ess favourably" by

reason of his sex.
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The evidence available to nme in this case is that
neither of the two unsuccessful applicants, one of whom

is female and the other nale, were interviewed by M.

McEl hi nney. It is clear that the effect of the
sel ection process adopted by the Conpany in relation to
the filling of the position applied equally to a male
and a fenale. It therefore follows that the claimant

was not treated |less favourably by the Conpany than the
ot her unsuccessful applicant. Accordingly |I cannot hold
that the evidence available to ne establishes that there
is a prima facie case that M. Devlin was treated |ess

favourably than a person of the other sex.

Arising fromthe hearing held in this case | received a
subm ssion from the Agency. The main argunent of the
subm ssion is that the Agency contends that the facts of
the case raise an inference of sex discrimnation. I
recognise the difficulties claimants often have in
produci ng evidence of discrimnation, however, in the
present case | cannot ignore the clainmant's evidence at
the hearing that both he and a female were discrimnated

agai nst by the Conpany.

In reaching ny conclusions in this case | have taken
into account all the submssions, including case |aw,

both oral and witten. Having regard to the views that

| have expressed in the preceding paragraphs | am
satisfied that there was no unlawful discrimnation
against the <claimant. Accordingly, | find that M.

Devlin has no entitlenent, under the Enploynent Equality
Act, of 1977.
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Recommendat i on

In view of ny conclusion in the preceding paragraphs, |
find that John MEl hinney Ltd. t/a ME hinney's did not
discrimnate against M. Paul Devlin contrary to the

provi sions of the Enploynent Equality Act, 1977.

Jimd erkin,
Equality Oficer,

7th July, 1997.
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