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The determination of the Tribunal was as follows:-
 
Claimant’s Case

 
The claimant told the Tribunal that he delivered takeaways from 5p.m. until 11.30pm. or later.  He

took instructions from another driver TG.   For each delivery he undertook he received €2.55. After

he  finished  work  he  returned  to  the  restaurant  and  completed  calculations  for  the  owner

and himself.   An amount of money was written on the delivery docket, one for the owner and

one fordelivery  and  the  customer  did  not  sign  the  docket.   All  dockets  were  itemised  and  the

delivery charge did not indicate the amount of the order.   Ninety nine per cent of customers had

menus intheir homes.  When he commenced work TG told him that if he earned less than €50 per

night thathe  would  pay  him  the  balance.  TG  worked  for  the  respondent  for  fifteen  years.  

The  claimant considered twenty eight to twenty nine deliveries a good night’s work.  He

undertook a number ofdeliveries at the same time.  He took his instructions from the head driver



TG.   The claimant statedthat he owned his own car and he was responsible for providing petrol.  
If he was absent on sickleave another driver worked for him.  The claimant was in receipt of a
disability pension and wasallowed to earn a certain amount of money.  After the respondent
dismissed him he tried to obtainalternative employment in a nearby restaurant but he was
unsuccessful.   He was unemployed for ayear and he obtained alternative employment five months
ago.
 
The claimant was at home on 28 November 2005 and TG knocked at his door.   JC requested TG to

go to the claimant’s home, as there were allegations of over charging.  The claimant was informed

that either he leave his job or the delivery service would close down.  The claimant walked away

and he did not want another man to lose his job.   The claimant stated he could have made a mistake

but  he  had never  overcharged.   This  was  the  first  time that  the  claimant  was  made aware  of

anyallegations.   After the allegations were made he went to one hundred of his customers and he

askedthem to sign a list to state that they had no complaints about overcharging.  He relayed an

occasionwhen he did not have change of €3.20 for a customer.  He told the customer that he

would returnwith  change  and  the  customer  told  him to  deduct  it  from the  next  order.  He

received  no  fu rthercomplaints from customers about being owed money.
 
TG asked the claimant to undertake deliveries.   If the claimant was not undertaking deliveries he
could be delivering ingredients for another restaurant.   He was asked to undertake these duties by
kitchen staff.  This could happen twice a week.   He told TG when he was taking holidays.   Three
drivers in total undertook deliveries.  As far as he was aware TG received a wage from JC
 
In cross-examination when asked how he came to work for JC he stated that TG was head driver for
fifteen years.  TG told the claimant that a driver was needed.   The claimant went to work and he
felt that he had a good working relationship with JC.   He was not told that TG provided a service to
the restaurant.   When questioned that TG employed him he responded that it was JC.   He worked
on her property and he dealt with her money.   On one occasion he met JC when he delivered a
takeaway to her house.   When asked that the respondent did not deduct PRSI or tax he stated that

he went to the Citizens Information Centre and he enquired as to what he could earn or not earn.   

When  asked  why  had  had  not  raised  the  issue  of  PRSI  he  said  it  had  not  arisen.    He

was continuously in receipt of disability benefit.  When asked that he could earn €185.00 before he

wasmeans tested why he did not deal with the matter he said that he paid for the petrol and

insurancefor his car.  If he earned  €50 a night he could pay €20 for petrol and his take home pay

was  €30for the night.  When asked if he was self-employed he responded no.   He stated that if

he was selfemployed  that  TG  would  receive  the  money  for  deliveries.   If  he  was  not  available

to  drive  JC would have to be informed.

 
If there was no delivery to be undertaken at 5p.m. when he reported for work he waited until the
telephone rang, it could be ten minutes to an hour and there was no time limit as to when a
customer would request an order.  He had a meeting with an inspector from Social Welfare on 8
December and after this the respondent looked into the matter.
 
Respondent’s Case

 
Ms. JC on behalf of the respondent told the Tribunal that TG was the main driver.  TG knew the
claimant and he asked him to undertake deliveries.   She first met the claimant when he delivered a
takeaway  to  her  house.    Drivers  were  self-employed  contractors  and  they  provided  a  service  to

customers.   TG gave the money he collected to the waiter/waitress on duty.   It was money for food

and  €2.55  did  not  go  to  the  restaurant.    TG  gave  drivers  instruction.    She  was  not  in



irect communication with  the  claimant.   She did  not  give  the  claimant  instruction on what  to  do.

 TGorganised rotas for drivers and the claimant was an independent contactor.      
 
There were four instances when the claimant overcharged customers. The claimant short changed

customers and a relative of a customer approached a waitress about a discrepancy in relation to

adelivery,  which the claimant  had not  resolved.    The waitress  told the customer that  the

claimantwould sort  it  out.   The relative called to  say that  it  had not  been done and the claimant

gave themoney that was owed to the customer’s uncle.   On another occasion the restaurant had

to issue acredit note for €7.50.  The claimant did not rectify the situation.  She spoke to the

claimant aboutthe  four  instances  that  had  occurred.   She  told  the  claimant  that  his  services

were  no  longer required.   TG initially told the claimant about the overcharging and she then spoke

to the claimant.  The claimant agreed that overcharging had occurred.   The claimant accepted that

all four instanceshad occurred and the claimant charged a customer  €40 for an order which should

have been  €38. JC spoke to the customer and the claimant said he had no change.   The
waitress told her twocustomers were overcharged and the claimant was dismissed for gross
misconduct.   She acceptedthat TG told the claimant that he was dismissed.
 
In cross-examination JC stated that  TG was employed for  ten years.    She gave him direction to

come to work and deliver the food.   If extra drivers were required he would inform her but he did

not report to her on all matters.  If the claimant did not earn €250 a week TG gave him the shortfall.
 The money that the drivers were given for deliveries was handed in to the waitress/waiter.   It was
then counted and put in the safe.   When asked why she did not report the claimant for taxes she
responded that the claimant was a self-employed contactor.  The claimant was not an employee.  
TG would have told the claimant everything at the start.  She agreed that the claimant undertook
deliveries to another one of its restaurants.  The claimant did not work for anyone else at this time.  
She agreed that the claimant obtained a list of customers from TG on her instructions.
 
There  was  no  difference  between the  work  that  the  claimant  and  TG undertook.   TG was  paid

a€2.55 delivery charge and was paid a certain amount in his charge to the company.   The

claimantwaited in a waiting area prior to undertaking the deliveries.  She did not know anything

about theclaimant until he first went to her house with a delivery.   A waitress told her that two

customershad been overcharged.   JC did not speak to the customers.   She informed TG to tell
the claimantthat he was dismissed for gross misconduct.    
  
Determination
 
The claimant delivered Chinese meals to customers.   The respondent said that the claimant was a

self-employed contractor;  the  claimant  argued that  he  worked under  the  respondent’s  control  and

direction  at  set  hours  and  occasionally  did  some  other  work  for  the  respondent  apart  from

deliveries.
 
Having heard the evidence and having considered the various criteria  laid down by the Courts  to

distinguish employment from self employment, the Tribunal are satisfied that the claimant worked

under  the  control  of  the  respondent,  that  his  activities  were  an  integral  part  of  the  respondent’s

business,  that  he attended at  the premises from 5p.m. onwards,  occasionally doing other  kinds of

work for the respondent.   The Tribunal find therefore that the claimant was an employee.
 
The  claimant’s  employment  was  terminated  arising  out  of  certain  complaints  from  customers,

which  had  been  given  to  another  waitress  and  were  never  investigated  by  the  employer.    The

Tribunal did not hear the waitress let alone the customers. Nor did the respondent put these



complaints to the claimant before he was dismissed.   The Tribunal find the dismissal was unfair.  

In  assessing  compensation  the  Tribunal  have  regard  to  the  claimant’s  own  evidence  that  he  had

expenses in running his car, which have to be taken into account and the Tribunal therefore assess

his earnings at an average of €40 per night.
 
The Tribunal awards the claimant compensation of €400, which is equivalent to two weeks

grosspay under the Minimum Notice and Terms of Employment Acts, 1973 to 2001.    The

Tribunal isentitled to six weeks holiday pay in the amount of €1,200 under the Organisation of

Working TimeAct, 1997. The Tribunal awards the claimant compensation of €10,400 under the 

Unfair DismissalsActs, 1977 to 2001. 
 
Sealed with the Seal of the
 
Employment Appeals Tribunal
 
 
 
This   ________________________
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