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DI SPUTE

This dispute concerns a claimby S.I.P.T.U on behalf of
Ms. Virginia Synnott that she was discrimnated against
by the Irish Dairy Board when it offset exclusively
maternity related illness against normal sick |eave
entitlements. The claimwas referred under Section 3(c)
of the Anti-Discrimnation (Pay) Act, 1974 and under
Section 2(a) of the Enploynent Equality Act, 1977.

BACKGROUND
The Dairy Produce Marketing Act, 1961 establishes the
Irish Dairy Board which is the major internationa

exporter of Irish Dairy Products.

The claimant suffered a physical injury at the birth of
her child in Novenber, 1994. As a result she had a
prol onged sick |eave absence from work. The Board has
treated this absence from work as sick leave in
accordance with its normal sick |eave arrangenents for
all staff. The claimant considers that, because her
sick leave resulted from the birth of her child, she
shoul d not be subjected to the provisions of the nornal

si ck | eave schene.

Consequently the Union, on behalf of the clainmant,
submtted a claim under the Anti-D scrimnation (Pay)
Act, 1974 on the basis that the claimant’s sick |eave
absence from work should not be considered to be the

same as normal sick leave and ultimately resulting in a

reduction in the claimant’s pay. It referred this claim
to an Equal ity Oficer for i nvestigation and
recomendat i on. The Union further submts that the

Board directly discrimnated against the clainmant on the
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basi s of her sex under the Enployment Equality Act, 1977
by subjecting her to the sane sick |eave entitlenents as
all other staff even though her sick |eave specifically
related to an injury suffered at childbirth.

SUWWARY OF THE UNION S CASE

According to the Union the sick |eave arrangenents in
the Board (attached as Appendix A) provide for up to one
year’'s paid leave in any four year period i.e. siX
months on full pay and six nonths on half pay, |less the
appropriate social welfare. The Union says that the
Board offset against her sick |eave entitlenment a period
of absence from work following her maternity |eave and
which arose directly from an injury sustained during
chi | dbirth. The claimant went on nmaternity leave in
Decenber, 1994 and returned to work after her maternity
related illness in Cctober, 1995.

The Union contends that, as the claimant’s sick |eave
arose directly from giving birth, it is an exclusively
female issue and, therefore, could not occur to M.
Dernot Tobin, the naned conparator. Consequently it
i mpinges on her normal sick |eave entitlenent and thus
it gives her a lesser sick leave entitlenent than the

mal e conpar ator based sol ely on gender.

Case under the Anti-Discrimnation (Pay) Act, 1974

The Union says that paid sick leave is part of the
sal ary package and, therefore, any discrimnation under
this heading is in breach of Section 2(1) of the Act.
The Union notes that the respondent accepts that both
the claimant and the conparator neet the requirenents of
Section 3(c) of the Act.
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The Union clains that Section 4 of the 1974 Act confirns
that it is inplied in the claimant’s terns of enpl oynent
that she would not be treated less fairly in terns of
Section 2(1) even if the specific provision is not made
for the exclusively maternity related illness, i.e. it
is inmplied that such a provision is made and that no
| ess favourabl e sick pay arrangenents woul d be avail abl e
for maternity related illness than is available for both
the claimant and the conparator for “ordinary” illness.
The Union contends that if the claimant is to be treated
equally with the conparator under Section 2(1) then both
nmust have the sanme sick |eave arrangenents for ordinary
illnesses, but the claimant is entitled to a separate,

but identical arrangenment for maternity related ill ness.

The Union states that Section 5 of the Act obliges the
enployer to anend the sick pay arrangenents to nake
provision for mternity related illness and/or to
alternatively ensure that the claimant does not suffer
any dimnution of her normal sick |eave entitlenents
because of the offsetting of sick |eave that arose
solely from maternity related illness which is gender

r el at ed.

The Union says that both the clainmant and the conparator
are equally exposed to normal illnesses and are duly
covered by the sane sick pay arrangenents. The Uni on,
however, contends that the claimant, as a woman, is
exposed to the potential of maternity related illness
and to offset sane against her normal sick |eave
arrangenents places her at a disadvantage vis-a-vis the
conparator. To effectively inplenent the requirenent of
Section 2(1) and, having regard to the provisions of
Section 4, the Union says it is obvious that a separate
but identical sick pay arrangenent should be avail able
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to the clainmnt for maternity related illness.
According to the Union the absence of such an

arrangenent is a breach of Section 2(1) of the 1974 Act.

The Union asks the Equality Oficer to find that the
present sick pay arrangenents are discrimnatory agai nst
the claimant and that the Board should not offset
maternity related illnesses against ordinary sick |eave
entitlements and it should provide a separate parallel
sick |eave arrangenent (identical to that for ordinary
illnesses) for those nenbers who are likely to suffer

frommaternity related ill nesses.

Case under the Enpl oynent Equality Act, 1977

The Union contends that the Board has failed to neet the
requirenents of Section 2(a) of the 1977 Act and that
the <claimant was treated |ess favourably by the
offsetting of maternity related illness against her
normal sick |eave entitlenent. According to the Union
this inevitably treats the claimant | ess favourably than
any nmale enployee who cannot be subject to any such
of fsetting.

The Union states that Section 3(1) of the 1977 Act makes
it illegal to discrimnate in the matter of access to
conditions of enploynent (i.e. sick leave in this case).
According to the Union the claimant was entitled to
access to the full sick leave entitlenment for nornal
illnesses simlar to her male colleagues and shoul d not
have had the criteria for such qualification reduced by

the offsetting of maternity related sick | eave.

The Union says that Section 3(2) of the 1977 Act nmakes

it illegal to have rules that discrimnate and/or
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contravene Section 2(c). In this regard the Board s
sick leave rules do discrimnate against the clainmnt as
an exclusively female issue of maternity related ill ness
is being offset against normal sick |eave entitlenents,
thereby reducing the claimant’s sick |eave cover for
ordinary illnesses. The Union clains that the operation
of a practice (paid sick leave in this case) which does
not separately cater for ordinary illnesses to both
sexes and a simlar arrangenent for maternity related

i1l nesses clearly breaches this Section of the Act.

The Union states that Section 3(4) of the 1977 Act makes
it illegal not to offer the sane conditions of
enpl oynent, etc. where the circunstances in which both
such persons would be enployed are not materially
different.

The Union states that, under Section 4 of the 1977 Act,
there is an inplied equality clause where one is not
provi ded. The sick |leave arrangenents in order to
comply with this requirement nust cover all ordinary
illnesses in a schenme common to both male and female
enpl oyees and also provide a separate but identical
cover for maternity related illnesses. The Uni on
considers that this view is further endorsed by Section
4(2) of the Act.

The Union states that Section 10(1) of the 1977 Act
clearly states that any provision in a «collective
agreenent or enploynment regulation that discrimnates
makes the total provision null and void. The Union says
that the sick pay regulations do quite clearly
discrimnate and consequently the entire regulation on
sick pay nust be re-witten to elimnate the el enent of
di scrim nati on.
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provides for the eventuality of separate provisions for
i ssues connected with childbirth. It argues that the
claimant’s illness arose directly from childbirth and
that the Board has failed in its obligations to provide
her with separate cover, on par with ordinary sick pay
cover.

The Union asks the Equality Oficer to find that the
sick pay regulations of the Board do discrimnate and,
therefore, the Board should not offset maternity rel ated
sick leave against ordinary sick leave entitlenents.
Furthernore it asks that the Board provide those
suffering from maternity related illnesses wth a
parallel and identical sick |eave arrangenent as that

provided to those absent through ordinary ill nesses.

SUWMARY OF THE BOARD S CASE

The Irish Dairy Board is the mjor internationa

exporter of Irish Dairy products. It was established as
a sem-state conpany under the Dairy Produce Marketing
Act, 1961 and it functioned as such until 1973 when
Ireland joined the European Community at which stage the
or gani sation was t r ansf or ned into a farners’
co-operative to conformwith EC conpetition rules. The
principle objective of the Board is marketing the
produce of its menbers (who consist of manufacturing
co-operatives and dairy conpanies) in order to generate
the maxi mumreturn for primary producers and enhance the
image of Irish dairy products abroad. In the course of
its devel opnent, the Board has over the years acquired a
nunber of subsidiary conpanies in the UK nmainland
Eur ope and the USA

The Board has a total workforce in Ireland of 166
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enpl oyees, 146 of which are based in head office in
Dublin, 20 in the Quality Assurance Laboratory and
Distribution Conpany in Co. Cork and 8 based in the WK

Bel gium Germany, Austria and the USA The current
group turnover is approximately £1.3b of which sone 50%

is in the core business of Irish dairy products.

4.3 According to the Board the claimant is enployed as a
Payables derk in the Accounts Departnent. The Board
says that the claimant suffered a physical injury at the
birth of her child in Novenber, 1994. Her absent eei sm
| evel after the end of her maternity |eave (maternity

| eave ceased on 2nd April, 1995) was as foll ows:

25th April - 11th Cctober, 1995 - 121 days

18t h and 20t h Decenber, 1995 - l« days

20th - 23rd February, 1996 - 4 days

9th - 12th April, 1996 - 4 days

8th - 10th May, 1996 - 3
days

14t h June, 1996 - 1 day

TOTAL - 134«

days

4.4 The Board says that two of the rules of its sick pay

schene state:

(1) “After twelve nonths service paynent at ful
rate, | ess Soci al Wl fare Allowance where
applicable, may be allowed up to a nmaxi numof 6
nonths in any period of twelve consecutive
nmonths. On the expiry of six nonths sick | eave
on full pay, a further period not exceeding six
months at two-thirds pay may be allowed
provided that the total allowance does not
exceed 365 days in any period of four
consecutive years, and

(2) If on any date a staff nenber has obtained
paynment for sick absence for 365 days during
the period of the previous four years, no

7
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further paynent will be allowed”.

The Board says that the claimant is alleging that
because her absences have been related to pregnancy and
confinenment that such absences should be excluded for
t he purposes of calculating the length of tine for which
one is entitled to full pay whilst absent from work due
to illness.

The Board states that the claimant has not |ost any sick
pay entitlenent as at the date of her claim (23rd July,
1996) . However she has |ost sick pay entitlenent after
that date due to her high level of absenteeism The
Board argues that, as the claimant did not [|ose any
incone due to absence from work on or prior to 23rd
July, 1996, then she cannot successfully allege
di scrimnation on grounds of sex.

The Board says that, wthout prejudice to its argunent
that the claimant did not lose any sick pay due to
maternity-related absences, it rejects the claimant’s
all egation that she was discrimnated on the grounds of
her sex when absenteeismrelated to illness arising out
of confinement was taken into account in calculating

entitlements under the terns of the sick pay schene.

The Board states that the issue of preferential
treatment for pregnancy or confinenent related illness

was dealt with by the European Court of Justice in the

case of Hertz v Adi Mrked K S. In this case the
clai mant was dismssed on grounds of repeated absences
due to illness which was a consequence of a conplicated
pr egnancy. The European Court held that the Equal

Tr eat nent Directive did not precl ude di sm ssal s

resulting from absences due to illness which originated

1 Case No. 179/88 [1991] IRLR 31
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in pregnancy or confinenent. The Board says that, in

its judgenent, the European Court stated the foll ow ng:

“However in regard to an illness which appears
after maternity leave, there is no reason to
di stinguish an illness which has its origin in

pregnancy or confinement from any other
illness. Femal e and nmake workers are equally
exposed to illness and although certain
problens are specifically linked to one sex or
the other, the only question is whether a
worman is dismssed for absence due to illness
on the sane conditions as a nan”.

The Board argues that an enpl oyer cannot gi ve
preferential treatnent to illnesses related to pregnancy
or confinenment over other illnesses. To do so would be
discrimnatory and a breach of equality law as it would
give preferential treatnent to an illness which is
uni que to nmenbers of one sex.

Case under the Anti-Discrimnation (Pay) Act, 1974

The Board says that it accepts that ‘like work as
defined by the Act exists between the claimant’s job and

t hat performed by M. Der not Tobi n, the naned
conpar at or .

The Board responds to the claimant’s allegation that it
breached the terns of the 1974 Act in four ways as
foll ows:
(1) The enployer is wong in offsetting exclusively
maternity-related illness against normal sick
| eave entitlenents and thereby disadvantaging
t he cl ai mant .

The Board rejects this and states that it
has done nothing wong. It says that all
illnesses are treated the sane as is
required by equality law, to do otherw se
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woul d be illegal.

(2) The enployer failed to treat the clainmant
equally in that he failed to provide a simlar
sick pay arrangenent for exclusively fenale
i1l nesses as that obtaining for the conparator.

The Board says that it rejects the
inplication in the above statenent that sone
special arrangenent in relation to sick pay
was made on behalf of the conparator. No
such speci al arrangenent has ever existed.

(3) That maternity-rel ated i1l ness, bei ng
excl usi vel y femal e, shoul d be treated
separately and no less favourably than any

ill ness commpn to both sexes.

The Boar d says t hat it treats
maternity-related ill nesses the sane as any
other illness. However, it cannot Dbe

treated separately or else this would give
preferential treatnent to females which
woul d be discrimnatory and a breach of the
I aw.

(4) That all the above are contrary to Section 2(1)
and Section 5(2) of the 1974 Act.

The Board says that the claimant is paid the
sane rate of remuneration as that paid to
the conparator under Section 2(1) of the
Act . Also the Board states that its sick
pay schene does not base renuneration on the
sex of an enpl oyee, hence it does not breach
Section 5(2) of the Act.

The Board argues that the above allegations are
irrelevant to this case as the <claimant and the
conparator were treated no differently, in terns of
absence fromwork, at the date of the claim

The Board states that no discrimnation occurred on or
prior to the date of this claim It rejects that the

rules of the sick pay scheme are discrimnatory on

10
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grounds of sex. It considers that the giving of
preferential treatnment to maternity-related illness over
other illnesses would be discrimnatory on grounds of
sex and the preferential treatnment sought by the
claimant would result in a breach of the terns of the
Anti-Discrimnation (Pay) Act, 1974.

Case under the Enpl oynent Equality Act, 1977

The Board says that, in this case, the claimant is
alleging that she lost remuneration as a result of an
illness connect ed with confi nement whi ch S

discrimnatory on the ground of sex.

Section 3(1) of the Enploynent Equality Act, 1977 states
t hat :

“... an enployer shall not discrimnate against an
enployee ... in relation to ... conditions of
enpl oynent (ot her t han remuner ation or any
condition relating to an occupational pension
schene) ”

Under t he Anti-Di scrimnation (Pay) Act, 1974
remuneration is defined as including:

“any consideration whether in cash or in kind,
whi ch an enpl oyee receives, directly or indirectly,
in respect of his enploynent fromhis enpl oyer”.

The Board says that, while the term “consideration” has
not been defined in the Act, the Equality Oficer in her
recommendation in the case of Educational Building
Society v Mal e Enpl oyees? stated that:

“Consideration nmay be described as sone advantage
moving from one party to a contract to the other
party to the contract in return for sonething given
or prom sed by the other party under the contract”.

The Board says that, in the case just cited, the

‘consideration” flowing fromthe claimant is the service

2 Recommendati on No. EP 9/ 1987
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as agreed under the contract of enploynent and obedi ence
to the enployer’s lawful orders wunder the contract.
However, in the present case ‘consideration’ is the sick
pay given under the terns of the sick pay schene. The
Board, therefore, argues that sick pay is remnmuneration
as defined by the terns of the Anti-Di scrimnation (Pay)
Act, 1974 and thus specifically excluded from the terns
of the 1977 Act.

The Board refers to the European Court of Justice
decision in the case of R nner-Kuhn v FWV Spezial -
Gebauder ei ni gung® i n which the Court held that:

“The continued paynent of wages to a worker in
the event of illness falls within the definition
of pay within the neaning of Article 119.”

The Board contends that there can be no dispute that
sick pay is renmuneration and for this reason this claim
falls to be considered under the 1974 Act and not the
Enpl oynent Equal ity Act, 1977.

4,12 On a point of clarification the Board states that the
claimant went on maternity |eave in Novenber, 1994 and
not Decenber, 1994. The Board al so says that Section 16
of the 1977 Act does not require an enployer to provide
special treatnment to wonen in connection wth pregnancy
or childbirth. In conclusion the Board rejects the
allegation that it discrimnated agai nst the clainmant on
grounds of her sex in relation to sick pay. It states
that, as sick pay is renuneration, the claim cannot be
properly referred under the Enploynent Equality Act,
1977. The Board says that the clainmant was treated the
sanme as other enployees in relation to sick pay
entitlement because to do otherw se would have been

di scrim natory.

3 [1989] IRLR 493
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CONCLUSI ONS OF THE EQUALI TY COFFI CER

The Union submts that the claimant was discrimnated

against on the basis of her sex in terns of the
Anti-Di scrimnation (Pay) Act , 1974  when her
maternity related sick | eave was taken to be the sane
as normal sick |leave thereby affecting her sick pay
entitlements. The Union also submts that the
cl ai mant has been discrimnated against on the basis
of her sex in terns of the Enploynent Equality Act,
1977 when her maternity related sick | eave was offset

agai nst nornmal sick |eave entitlenents.

The respondent rejects the allegation of discrimnation
made by the Union. It contends that a separate sick pay
schene to cover maternity related sickness experienced
by the claimant would in itself be discrimnatory. The
respondent also states that this claim relates to
remuneration as it is specifically concerned with sick
pay. On this basis the respondent says that the claim
is not covered by the provisions of the 1977 Act which
excl udes remnunerati on.

The first question for consideration is whether the
claim relates to renuneration and is covered by the
provisions of the 1974 Act or whether it relates to a
condition of enpl oynment and is appropriate for
consi deration under the terns of the 1977 Act.

Renmuneration is defined in the 1974 Act as “any
consideration whether in cash of in kind which an
enpl oyee receives, directly or indirectly, in respect of
his enploynment from his enployer”. | note, from the
respondent’s subm ssion, that no deduction in pay had

been made from the claimant’s pay, in relation to her

13



sick leave for a maternity related illness, at the tine
of the claim (i.e. 23rd July, 1996). | am therefore,
satisfied that the claim specifically relates to a
condition of enploynent (i.e. the inpact on the
claimant’s sick leave entitlenent given that she was
suffering from a maternity related illness as against
the normal sick l|leave entitlenent in the organisation)
and is appropriate for investigation under the 1977 Act
and not the 1974 Act.

5.5 The next issue for consideration is whether or not the
claimant has suffered discrimnation in terns of the
1977 Act as a result of her sick |eave entitlenment for
maternity related illness being treated in a simlar

manner to nornmal sick |eave entitl enents.

5.6 | note that both parties to this claim accept that the
claimant suffered a physical injury at the birth of her
child in Novenber, 1994. Her maternity |eave (inclusive
of the option of taking four weeks of unpaid |eave)
ended on 2nd April, 1995 when she conmenced three weeks
of annual leave. From 25th April, 1995 until 14th June,
1996 the claimant was absent from work due to illness
resulting fromthe birth of her child for a total of 135*
days. The sick leave rules (detailed in Appendix A)
applied by the respondent neant that the claimant’s sick
| eave was being counted towards her normal sick |eave
entitlement hence resulting in a reduction in her pay
during any period of sick |eave absence after 14th June,
1996 even though her sick |eave related to the birth of
her chil d.

5.7 The European Court of Justice in the case of Hertz v

4 At the joint hearing of this case on 21st My, 1997 the respondent
confirned that the total period of sick
| eave was 135 days and not 134« days as stated in its subm ssion.

14



Aldi Marked K/'S considered the issue of preferential
treatnment for pregnancy or confinenent related ill ness.
The background to this case was that Ms Hertz was
enployed by Aldi Mirked in July, 1982 as a part-tine
cashier and sal eswonan. She gave birth to a child in
June, 1983 after a conplicated pregnancy during which
she was mainly on sick |eave. After the expiry of her
statutory entitlenent to 24 weeks’ maternity |eave from
the date of birth, she resumed work at the end of 1983
and had no health problens until June, 1984. However
between June, 1984 and June, 1985, as a result of an
illness arising out of her pregnancy and confinenent,
she was off work for 100 days. In June, 1985, the
enpl oyers dismssed Ms. Hertz on grounds of her
repeated absences due to ill ness. In its judgenent the
Eur opean Court hel d:

“Article 2(3) allows for national provisions
which ensure specific rights for wonen in
respect of pregnancy and maternity, such as
maternity | eave. The dismssal of a fenmale
wor ker because of her pregnancy constitutes
direct discrimnation on grounds of sex, in the
sane way as does the refusal to recruit a
pregnant wonman. Therefore, a wonman is protected
from di sm ssal because of her absence during the
maternity |leave from which she benefits under
nati onal | aw.

However, in regard to an illness which appears
after maternity leave, there is no reason to
distinguish an illness which has its origin in
pregnancy or confinenment from any other ill ness.
Female and male workers are equally exposed to
illness and although <certain problens are
specifically linked to one sex or the other, the
only question is whether a woman is dismssed

for absence due to illness on the sane
conditions as a nan. I f sickness absence would
lead to dismssal of a nale worker wunder the
sane condi ti ons, there IS no di rect

di scrimnation on grounds of sex.”

5 Case No. 179/88 [1991] IRLR 31
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5.9

The Advocate-General’s opinion in the Hertz® case
identifies the need for a distinction between the nornal
risks of pregnancy and conditions which do not arise
from normal risks of pregnancy and which should receive
the sanme treatnent as illness under normal law. In this
regard an extract fromthat opinion is set out bel ow

in a distinction between the normal risks

of pregnancy and confi nenent, t he usual

conplications which acconpany such events and
which sonetinmes give rise to a slightly I onger

maternity leave .... and on the other part

medi cal conditions which do not arise from
normal risks of pregnancy and which should
therefore receive the sane treatnent as illness

under the normal |aw

in the absence of provisions in national
law giving special protection to wonen,
where a worman wor ker has exhausted her rights to
maternity | eave, absences due to illness - even
originating from the pregnancy or confinenment -
should not be treated as a normal consequence of
maternity and should .... be considered in the
sane way as illness for any other worker ”

| note that the claimant’s sick |eave absence, while
resulting from an injury at childbirth, occurred after

her maternity |eave and three weeks annual | eave. The
injury sustained by the claimant at childbirth, while
lasting for a fixed duration, was not a nornal

consequence  of maternity or confi nenent and, in
accordance with the Hertz’ case, cannot be treated as
such. Therefore, | find that the respondent did not

discrimnate against the claimant in terns of the
Enpl oynment Equality Act, 1977 when it treated her sick
| eave absence which was maternity related in the sane

manner as it would treat normal sick | eave absence.

6 Case No. 179/88 [1991] IRLR 31
7 Case No. 179/88 [1991] IRLR 31
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6.1

6.2

RECOVMENDATI ON

1974 Act:

| find that this <claim relates to conditions of
enpl oynent and, consequently, is excluded from the
application of the provisions of the Anti-D scrimnation
(Pay) Act, 1974.

1977 Act:

| find that the Irish Dairy Board did not discrimnate
against Ms. Virginia Synnott when it treated her sick
| eave, which arose froman injury at childbirth, in the
same way as it treats normal sick |eave in accordance

with its sick | eave rules and regul ati ons.

Cerardi ne Coyl e
Equality Oficer

17t h June, 1997
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APPENDI X A

Si ck Pay
Rul es and Regul ati ons
in the

Irish Dairy Board
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