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DI SPUTE

This dispute concerns a claim by M. Therese Hand that,
on 25th April, 1995 the Mnister for Equality and Law
Reform and the Secretary of the Departnment of Equality
and Law Reform discrimnated against her wthin the
meani ng of Section 2(a), Section 2(b) and Section 2(c)
of t he Enpl oynent Equal ity Act , 1977 and in
contravention of Section 3 of that Act when they failed

to offer her a job-sharing position in the Departnent.

BACKGROUND

The claimant is enployed as an Assistant Principal
Oficer in the Departnent of Equality and Law Reform
In 1994 prior to going on maternity |eave the claimnt
indicated to the Departnent that she wished to return to
work on a job-sharing basis. However, two weeks before
she was due to return to work (following her maternity
| eave) the claimant sought and obtained a six nonths
career break. She advised the Departnent of her desire
to return to work, following the career break, on a
j ob-sharing basis. The Departnent, however, offered the
claimant a full-tinme position which she was not in a

position to accept because of famly responsibilities.

Since this time and despite constant requests by the
claimant to return to work on a job-sharing basis the
Departnent has indicated that it is not in a position to
acconmodat e her request. As a result, on the 24th
Cctober, 1995 the claimant | odged a conplaint with the
Labour Court and the Labour Court referred it to an

Equality O ficer for investigation and recomendati on.

SUMVARY OF CLAI MANT' S CASE

The cl ai mant says that prior to going on maternity | eave
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she indicated to the Personnel Oficer that she w shed
to resune duty in a job-sharing capacity. She commenced
her maternity |eave on 1st April, 1994 and al so avail ed
of four weeks |eave w thout pay. The claimant says that
she was due to return to work on 23rd August, 1994 but
because of childcare responsibilities she applied for a
six nonths career break which was approved. The
claimant states that she infornmed the Departnent, at the
time she requested a career break, of her intention to
return to work in a job-sharing capacity. About two
weeks before the termnation of her career break the
claimant says that she applied to resunme work in a
j ob-sharing capacity and she was due to return to work
on 23rd February, 1995.

The claimant argues that, at the tinme of her proposed
return to work, there were two Assistant Principal (AP)
vacancies wthin the Departnent. One of these had
arisen as a result of an AP taking a six nonths career
break in March, 1994, The other post arose when the
Department’s Information Oficer retired in Novenber,
1994 and the Departnent of Finance sanctioned the
creation of a generalist AP post in substitution for the
Information O ficer post. These two posts have now been
filled, one by internal pronotion and the other,
initially, by giving one of the Departnent’s H gher
Executive Oficer (HEO an allowance to perform higher
duties. The latter post was filled in Decenber, 1995 by
t hat HEO bei ng pronoted to AP.

The claimant says that, in response to her application
to return to work on a job-sharing basis, the Departnent
offered her a full-tine post saying that it was not in a
position to facilitate her request for job-sharing. The
claimant says that she had difficulty in ascertaining
from the Departnent why it had refused her application
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given that there were two AP vacancies at the tinme and
as a result she wote to the Secretary of the
Depart nent . In response to this letter the Personnel
Oficer informed her, by letter, that neither of the two
vacant AP posts were deened suitable for job-sharing
pur poses. These letters are attached as Appendix A
The <claimant argues that when she spoke to the
Departnent prior to the filling of the two AP posts it
had not decided which division(s) would be given the
newly created AP posts. As the claimant was not in a
position to return to work on a full-tinme basis she
applied for a further six nonths career break and has

had to extend it again since then.

The claimant argues that the Departnent’s rationale for
its decision not to facilitate her in February, 1995 is
very weak given that it was well aware in advance of her
proposed return to work and of her request to resune
duty in a job-sharing capacity. The claimant states
that the Departnent was also aware, from contacts wth
herself and the Departnment of Finance, of the existence
of an AP in the Departnent of Environnment who w shed to
j ob-share. The clainmant also states that, prior to
going on maternity |eave, the Personnel Oficer
consi dered her own post i.e. AP in Personnel Section as

a suitable job-sharing position.

It is the claimant’s contention that she has been
indirectly discrimnated against and she clains that
there are many European Court of Justice judgenents
setting out the principles to be applied when
considering cases of alleged indirect discrimnation.
The detail provided by her in this regard is set out in
Appendi x B.

The claimant states that her enployer discrimnated
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agai nst her when she was refused job-sharing in her
enpl oynent and obliged to remain on a career break. She
alleges that the refusal to permt her to job-share
constitutes discrimnation on grounds of sex and marital
status contrary to Section 3 of the Enploynent Equality
Act, 1977, in relation to access to enploynent,
enpl oynent practices and working conditions. In
consequence the clainmant asks that the Equality Oficer
consider the |loss suffered by her (i.e. loss of
enpl oynent, | oss of pension benefit arising from absence
from work and restriction of her entitlenent to future
career breaks as she had no option but to extend this
career  break) in addition to the experience of
di scrimnatory treatnent.

SUVMARY OF RESPONDENT’ S CASE

One submssion was received from the Mnister of

Equality and Law Reform and the Secretary, Departnent of
Equality and Law Reform who are the named respondents in
t his case.

The  Depart nent of Equality and Law Reform was
constituted on 21st January, 1993. The clai mant was
enployed in the Departnent as an Assistant Principal in
t he Per sonnel / O gani sati on/ Fi nance Unit. The
respondents say that the claimant went on fourteen weeks
maternity |eave conmmencing on 4th April, 1994. On 12th
April, 1994 she applied, in witing, to the Departnent’s
Personnel O ficer, to return to work in a job-sharing
capacity (alternate three days on/two days off) on the
expiration of her maternity |eave. The respondents say
that, at the end of her maternity |eave, the clainmant
availed of an additional four weeks unpaid |eave and
seven days annual |eave and was thus due to return to

work on 23rd August, 1994. The respondents say that, on
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8th August, 1994, the claimant applied for a six nonths
career break, on the grounds of donestic/famly reasons
and the Departnent approved this career break. Then in
August, 1994 the respondents say that the clainmant
notified the Departnent that she wished to resune duty
on 23rd February, 1995 preferably on a job-sharing
basi s.

The respondents say that, in order to facilitate the
claimant’s request to return to work on a job-sharing
basi s, it wundertook a review of the job-sharing
potential of all the Departnent’s Assistant Principal
posts including those in the Enploynent Equality Agency
and the Legal A d Board. In exam ning the individual
posts, special attention was given to inportant features
of the work invol ved, nanely:

- the nature and range of duties involved, wth
particular reference to prevailing critical
i ssues, new initiatives/devel opnents,
continuity and regul ar availability;

- requirenents and frequency of foreign travel;

- extent and degree of inter-action with the
Principal Oficer in the context of her/his
duties, the Mnister’s priorities/timnetables;

- the i nter-action reporting rel ati onshi ps
Vi s-a-vis subordinate staff.

Havi ng assessed all of these relevant factors, the
respondents concluded that none of the AP posts were
suitable for job-sharing, the details of the review are
attached as Appendix C. The respondents say that the
claimant trawl ed the other Governnent Departnents with a
view to finding a suitable job-sharing partner to
coincide wth her return from career break on 23rd
February, 1995 while they placed her nane on the Central
Applications List for Job-Sharing held and controlled by

the Departnent of Finance. The respondents regret that
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their efforts to find a suitable job-sharing partner for
the claimant were unsuccessful and they say that they
did afford her the opportunity of returning to work on a
full-time basis followng the term nation of her career

br eak.

The respondents say that the pilot job-sharing schene,
agreed between the Oficial and Staff sides, states
t hat :

“The particular posts in Departnents/Ofices
which are suitable to be filled on a
j ob-sharing basis, and the nunber of posts to
be so filled under the pilot schene, wll be
finally decided by nmanagenent .......... ”

“Posts in supervisory grades may be included
in the pilot schene, provided nanagenent is
satisfied in each case that standards of
efficiency and supervision wll not be
affected”.

The respondents state that they support the concept of
j ob-sharing. They say that, on one occasion, there were
two Assistant Principals, including the clainmnt, who
were simultaneously on career break fromthe Departnent.
To facilitate their return to work on a job-sharing
basis, managenent indicated a wllingness to consider
filling a suitable Assistant Principal vacancy, on a
mat ching job-sharing basis, provided the two officers
concerned were agreeable to this arrangenent. The
respondents say that the claimant would have been aware
of this possibility but this was not pursued further in
t he absence of an indication fromthe officers concerned
that they had agreed attendance on a matching basis.
The respondents say that they could only assune that the
two officers were unable to agree to cover the post on

an agreed matchi ng job-sharing arrangenent.



4.5 The respondents state that an Assistant Principal post
in the Enploynment Equality Agency, which is under the
aegis of the Departnent of Equality and Law Reform is
filled on a job-sharing basis. One of the job-sharers
is on loan fromthe Departnent of Social Wl fare and the
initial period of job-sharing approved by the Departnent
in respect of the latter was for one year ending on 19th
Decenber, 1994, The respondents say that this was
extended for a further year to 19th Decenber, 1995 at
t he Agency’ s request.

4.6 The respondents say that prior to 19th Decenber, 1995
the Department reviewed the job-sharing potential of its
Assistant Principal posts with a view to facilitating
the claimant and the other Assistant Principal on career
break who also wished to return to work on a job-sharing

basis. The follow ng decisions were taken:

- To termnate the job-sharing arrangenment which it
had with the Assistant Principal Oficer on |oan
from the Departnment of Social Welfare whose duties
included, inter alia, activities on an E U related
project which was wnding down and comng to
finality in February, 1996 and

- To sanction a half Assistant Principal job-sharing
position in the Task Force on the Travelling
Communi ty. The Task Force conpleted its final
Report to the Mnister in July, 1995. The staff of
the Secretariat were involved subsequently in the
work of an Inter-Departnental Wrking Goup which
reported to  Governnent at its request on

i npl enent ati on neasures.

4.7 The respondents say that the claimnt had expressed a

wi sh to be considered for any vacancy which mght arise
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in the “Equality Section” of the Departnent. Because of

her previous work background in this area the Departnent

planned to assign her to the job-sharing post in the
Enpl oynent Equality Agency and to assign the other
Assistant Principal to the half job-sharing post dealing
with activities on the Travelling Conmunity. The latter

took up duty in January, 1996, and arrangenents were put

in place by the Departnent for the claimant’s return on
a job-sharing basis wth effect from 8th January, 1996.

The respondents say that the Departnent of Socia

Wl fare subsequently inforned the Departnent of Equality
and Law Reform that it was reluctant to take back its
Assistant Principal as it had no suitabl e vacancy either
on a full-tine or j ob-sharing basi s. Thi s
inter-Departnental disagreenent is still unresolved.

The respondents say that the claimant has stated that
she is unable to continue enploynment in a full-tine
capacity because of famly reasons and, in that context,
she is being discrimnated against because the
requirement to work full-time places a nore onerous
burden on wonen, and particularly on married wonen, than
on nen or single wonen. The respondents, in their
defence, say that they have nade every effort, wthin
the constraints inposed on them to facilitate the
claimant’s return to work on a job-sharing basis. They
categorically refute the claimant’s allegation that they
di scrimnated against her on the basis of her sex and
marital status in contravention of Sections 2 and 3 of
t he Enpl oynent Equality Act, 1977.

The respondents say that the Departnent’s primary
responsibility is to deploy its resources, including
staff, in a manner that wll ensure the highest
standards of effectiveness and efficiency in delivering

its legislative workload as set out in the Governnent’s
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Programme for Conpetitiveness and Work. The respondents
consider that the Departnent’s inability to facilitate
the claimant’s return to work on a job-sharing basis is
totally unrelated to discrimnation of any Kkind. They
say that, if the claimant in this instance were a mal e,
the return to work on a job-sharing basis would have
created the same difficulties for the effective

operation of the Departnent.

The respondents nade the following comments on the

claimant’s subm ssi on

- They do not accept the claimant’s contention
that the rationale to their decision not to
facilitate her return to work on a job-sharing
basis “was very weak”. On the contrary, it was
clear from the analysis of Assistant Principal
posts at the tine, that none were suitable for

j ob-shari ng.

- They refer to the claimant’s statenent that “it
is difficult to see how the Departnent could
argue that the (re-defined) post was not
j ob-shareable as it (i.e. the Departnent) had no
definite concept of what the post would be”.
They say that it would be totally irresponsible
of managenent to agree to a job-sharing
arrangenent, as proposed by the claimant, where
the duties of a new or re-defined post were
still to be defined. Wile no definite decision
had been nade regarding this re-defined post, at
that tine, the likelihood was that it would be
geared to the preparation of |egislation given
the Departnent’s heavy work programme in this

field. Utimtely, as a result of



re-organi sation, the post was |located in the Law
Ref orm Di vi sion W th responsibility for

preparing |egislation.

The respondents nention the claimant’s reference
to “an AP in the Departnent of the Environnent
who was prepared to consider a transfer to
another Departnent in order to job-share” and
say that this particular AP was prepared to
CONSIDER transferring to another Departnent to
j ob-share. The respondents say that there were
no suitable AP posts to suit job-sharing at the
tine. However, the Departnent did try to have
the claimant facilitated in the Departnment of
Envi r onnent on a job-sharing basis as it
understood from her that such a post existed
t here. The Departnent (of Environnent) did not
accede to this request. The cl ai mant
subsequently informed the Departnent that the
nost appropriate action for her was to avail of

a career break which the Departnent sanctioned.

Wiile the respondents accept that the Personnel
Oficer may have considered the claimant’s AP
post as one which was job-shareable in 1994,
this was not the position when the clainmant
wi shed to return to work on a job-sharing basis.
In 1994 the role of the Assistant Principal
of ficer W th responsibility for
Per sonnel / Fi nance/ Or gani sati on/ | nf or mati on

Technol ogy underwent significant change.

The respondents nention the claimant’s reference
to the fact that there is no appeal nechanism
where a Department decides it cannot facilitate
a request to job-share and the Departnent of

10



Fi nance appears to have a pol i cy of
non-i nvol venent in detailed discussions of this
nature and say that the Departnent has operated
the job-sharing schene as constituted and agreed
between the Oficial and Staff sides. The
respondents say that the Departnment’s managenent

nmust take responsibility for the effective and
efficient operation of its activities and in
doi ng SO nmust deci de  whet her post s in
supervi sory gr ades can be filled on a
j ob-sharing basis wthout detrinent to its
overal | effectiveness. The respondents say that

there were discussions between the Departnent

and the Departnent of Fi nance about t he
claimant’s request to job-share and the reasons
why the Departnent could not agree to the
request .

CONCLUSI ONS OF THE EQUALITY OFFI CER

In this case the clainmant alleges that the respondents

di scrimnated against her, on 25th April, 1994, wthin
the neaning of Section 2(a), Section 2(b) and Section
2(c) of the Enploynent Equality Act, 1977 and in breach
of the terns of Section 3 of that Act. At the joint
hearing in this case the claimant submtted a witten
response to the respondents’ initial submssion, the
main details of which are set out in Appendix D The
respondents, in turn, presented ne wth a witten
response to this docunent and a summary of this response
is also set out in Appendix D. In reaching a decision
in this case | have taken into account all the evidence,
both witten and oral, nade to ne by the parties. Due
to the volunme of information received from both parties
it is not possible to attach it all as a Appendix to
this recommendati on. However, it is available to the

Labour Court should the Court require access to it at
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sonme future date.

According to the claimant she is not in a position to
continue in enploynent in a full-tinme capacity because
of famly responsibilities. Therefore, by failing to
give her a job-sharing position, the claimnt alleges
that the respondents have discrimnated against her
because, she says, “it is generally accepted that a
requirenent to work full-time places a nobre onerous
burden on wonen, and particularly married wonen, than on
men or single wonen”. The respondents refute the
claimant’s allegation that their inability to facilitate
her return to wrk in a job- sharing capacity
constitutes discrimnation on grounds of sex and narital
status contrary to Sections 2 and 3 of the Enploynent
Equality Act, 1977 and Article 2 of EEC D rective
76/ 207.

Prior to the first joint hearing in this case on 4th
February, 1997 the respondents applied to the Labour
Court for a prelimnary hearing under Section 19(5) of
t he Enploynment Equality Act, 1977 on the basis that the
claim was statute-barred. In response to this request
the Labour Court inforned the respondents that, as the
case had been referred to an Equality Oficer for
investigation, it would not be proper to withdraw it
fromher. The Labour Court, in its letter, (attached as
Appendi x E) said that the respondents were entitled to
show that the date, on which the first act of the
all eged discrimnation occurred, was not correctly given
and that the Equality Oficer could reach her own
conclusions on that point during the course of her
i nvestigation. The Labour Court told the respondents
that they had the right to appeal the Equality Oficer’s
recomrendation, if it proved to be unfavourable to them

12



both in ternms of the tinme limt issue and any other
i ssue dealt with by her. At the joint hearing of this
claim|l informed the parties that | would not be naking
a decision in relation to the time limt issue on the

basis of the judgenent in the Suprene Court case of Aer

Li ngus Teoranta v The Labour Court! i n which Judge \Wal she

st at ed:

The Equality Oficer has no function to
deal with any matter concerning the question
of time bar and therefore any finding he nakes
is strictly wthout prejudice to what the
Labour Court nmay decide about the latter
poi nt . If it were otherwi se then the Labour
Court would, ..., have to hold a prelimnary
enquiry into every case whereas in fact the
Labour Court can decide on a question of the
acceptability at the sane tine as it falls to
determne the nerits of the case.”

5.4 At the joint hearing of this claimthe respondents cited
Section 13 of the Enploynent Equality Act, 1977 which
states that:

“Nothing in this Act shall require an enpl oyer -

(a) to enploy in a position a person who will not
undertake the duties attached to that position
or who will not accept the conditions under

whi ch those duties are perforned, or

(b) to retain in his enploynent a person not
undertaking the duties attached to the
position held by that person”.

The respondents argued that, in accordance with this
Section of the Act, the <claimant is refusing to
undertake the duties attached to her position and as a
full-time officer she cannot be retained in a part-tine
position. The respondents said that if this argunent is
accepted then the case coll apses. The claimant, in
response, said that she is not refusing to undertake the
duties of the position. At sone tine in the future she

may have to choose between her donestic responsibilities

1 case No. 141/ 88.
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and full-tinme enploynent. However, her present contract
of enploynent allows her to apply for job-sharing and
career breaks. The claimant said that, while she has no
statutory right to job-share, she is enployed under the
conditions that the job-sharing schene is not operated

in a discrimnatory manner.

| amsatisfied that the terns of the claimant’s contract

of enploynent allow her to apply for job-sharing and
career breaks. The <claimant has applied for a
j ob-sharing position and, while her request for
job-sharing had not been facilitated at the tine of the
all eged discrimnation, she applied for and obtained a
career break. There is no evidence to suggest that, at

the date of the alleged discrimnation, the clainmnt
refused to carry out the duties of the position as
claimed by the respondents. I note that, subsequently,

the claimant was offered job-sharing positions in other

Departnments and she refused them and | consider that it

could legitimtely be argued that she refused to
undertake the duties of the position. |If this is to be
used as a defence in a case it would then be necessary
to examne the reasons for the refusal. However, | find
that, as the claimant was not offered a job-sharing
position at the date of the alleged discrimnation and
she opted to avail of a career break, she did not refuse
to undertake the duties of the position and Section 13
of the Act cannot properly be used as a defence in this

case.

Under Section 2(c) of the Enploynent Equality Act, 1977
discrimnation shall be taken to occur:

“where because of his sex or nmarital status a

per son IS obl i ged to conply W th a
requirenent, relating to enploynent .... which
is not an essential requirenent for such
enploynent .... and in respect of which the

14



5.7

5.8

proportion of persons of the other sex or (as
the case may be) of a different marital status
but of the sane sex able to conply is
substantially higher”

The claimant, in her submssion, stated that the
requi rement inposed on her to work full-tinme constitutes
indirect discrimnation as it is not an essential
requi renent for enploynent and it adversely inpacts on
wonen to a greater extent than on nmen. The respondents
deny that they indirectly discrimnated against the

cl ai mant .

To substantiate her claimthat full-time work adversely
i npacts on wonen to a greater extent than on nen the
claimant referred to the statenment in ‘Wnen in the
Labour Force’ (EEA, 1995) by Joe Durkin, Economst, UCD
that “alnost three tinmes as nmany fenmales are engaged in
regular part-tine work as there are nales”. 1993
statistics show a total of 104,600 regular part-tine
wor kers, 28,200 of whom were nale while the remaining
76,400 were fenale. O the 76,400 fenmales in regular
part-time work in 1993, 54,500 were married and 16, 300
wer e single. The claimant also cited paragraphs 3.12,
3.13 and paragraphs 4.29 to 4.33 of the Nationa
Econom ¢ and Social Forum Report No. 9 entitled Jobs
Potential of Wrk Sharing, January, 1996 and these
extracts are attached as Appendix F. The table of
statistics set out in Appendix F and based on the CSQ
Labour Force Survey, 1994 show that 30% of persons opted
to work part-tine on account of famly responsibilities.

In this category fenmal es accounted for 97% of the total

The <claimant submtted further statistics from the
Equal ity of Opportunity in t he Gvil Servi ce
publications for 1991, 1992 and 1993. These statistics

are set out in Appendix G The clainmant asked that the
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Equality Oficer, in considering these statistics, apply
the approach of the European Court of Justice in Nnz
(applicant) v Freie Und Hansestadt Hanburg? In this
judgenent the Court held that the nore favourable
treatnent of full-tine over part-tine workers was
contrary to the principle of equal treatnent

“where the latter group of enployees conprises
a considerably snaller percentage of nen than
wonen, unless the enployer can prove that such
a provisionis justified .... *

The claimant presented |egal argunents to substantiate
her claim that the respondents indirectly discrimnated
agai nst her. The details of these cases, along with the
argunents nade by the claimant and the counter argunents
made by the respondents, are set out in Appendix H In
its defence the respondents also referred to case |aw,
the details of which are set out in this Appendi x.

The Suprenme Court in Nathan v Bailey G bson® held that
Section 2(c) of the Enploynent Equality Act, 1977 only

applies

“where the obligation is inposed on a person
because of his sex or marital status”.

The Court al so said that

“I't is sufficient .... to show that the
practice conplained of bears significantly
nmore heavily on nenbers of the conplainant’s
sex than on nmenbers of the other sex. At that
stage the conplainant has established a prinm
facie case of discrimnation and the onus of
proof shifts to the enployer to show that the
practice conplained of is based on objectively
verifiable factors which have no relation to
the plaintiff’'s sex”.

5.11 According to the claimant the requirenment which the

2 Case No. C184/89 [1991]1RLR 222.
3 Case No. 375/92 (Judgenent delivered on 29/2/96).
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respondents inposed on her was that she work full-tine.
The respondents ask if the obligation to work on a
full-time basis is a requirenent to which the claimant
has been subjected within the nmeaning of Section 2(c) or
a condition of enploynent or work practice within the
nmeani ng of Section 3 of the 1977 Act. |In asserting that
such an obligation was not a requirenent, condition or
practice wthin the neaning of the relevant provisions
of the 1977 Act the respondents relied on the
determ nation of the (UK) Enploynent Appeals Tribunal in
dyno v. Wandsworth London Borough Council? which held
that the obligation to work full-tine was ‘part and
parcel’ of the conplainant’s enploynent and it was not a
requi renent or condition which had been applied to her.

5.12 Having examned the Cdyno case | find that the
job-sharing facility applied to |ower level jobs in the
library service. However, it did not apply to the
conplainant’s job due to the managerial responsibilities
attached to it. The respondents in this case offered a
j ob-share of the conplainant’s husband job but this was
not accepted. In the present case the job-sharing
facility is ‘part and parcel’ of the claimnt’s contract
of enploynent and she is entitled to apply for the
facility. | am therefore, satisfied that it is one of
her conditions of enploynent within the neaning of the
1977 Act. This facility is applicable to both nmale and
femal e enpl oyees. The claimant has shown (see Appendi x
F) that a greater proportion of fermales than nal es avail
of it for famly reasons. Hence | amsatisfied that the
requi renent inposed on the claimant was one with which a
substantially higher proportion of nales than fenales

can conply.

5.13 The next issue for consideration is whether or not the

4 11989] IRLR 241.
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requirement to work full-tine is essential and is based
on objectively justifiable factors which have no
relation to the claimant’s sex. At the joint hearing in
this case the respondents indicated that, while the
claimant had the right to apply for a job-sharing
position, she had no guarantees of being facilitated.
The respondent s said that her application for
job-sharing could only be facilitated where they deened
a post to be suitable for job-sharing. In this regard
one nust bear in mnd that the Departnent of Finance
instruction to Departnents is that they should
facilitate requests for job-sharing where at all
feasible. The respondents undertook a formal review of
the Assistant Principal Oficer posts to establish if
any of these posts were suitable for job-sharing. On
foot of this review (the details of which are set out in
Appendix C) the respondents decided that none of the
Assistant Principal posts in the Departnent or in the
Legal A d Board were suitable for job-sharing. The
Chief Executive of the Enploynent Equality Agency
indicated that her two Assistant Principal posts were
suitable for job-sharing. | note that one of the posts
in the Enploynment Equality Agency is currently being
] ob- shar ed. The Departnent, however, did not pursue
with the Enploynent Equality Agency the possibility of
having the second AP position filled by job-sharers as

it argued that the post is a specialist |egal one.

The claimant was critical of the respondents for not
having undertaken a review of the Assistant Principal
posts in the Departnent including the Agencies for which
the Departnent has responsibility prior to informng her
that they were unable to accede to her request for a
j ob-sharing position. The claimant was informed by
letter dated 25th April, 1995 that it was not possible
to facilitate her return to work in a job-sharing
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capacity. Then, on foot of a request dated 29th My,
1995 from the Departnent of Finance the respondents
commenced, on 14th June, 1995, a review of Assistant
Principal posts (referred to above) to establish their
suitability or otherwise for job-sharing. This was
sone six weeks after the claimant had been told that her
job-sharing request could not be accomodated. The
claimant contends that the refusal to place her in a
j ob-sharing position was not based on the review of the
potential of the Assistant Principal officer positions
for job-sharing. Rather the review of the AP posts was
a damage limtation exercise on foot of the letter from

t he Departnent of Finance.

| note that the Assistant Principal post over the
Per sonnel / Fi nance/ Organi sati on/ | nformati on Technol ogy
Uni t was anong the posts deened wunsuitable for

j ob-shari ng. This was the position which the claimant
had occupied prior to her maternity |eave and her six
nonths career break. At the joint hearing in this case
the claimant said that, prior to availing of maternity
| eave, the Personnel Oficer (i.e. her  Princi pal
Oficer) advised her that he considered her Assistant
Principal post suitable for job-sharing purposes. She
said that he indicated to her that he would be happy to
have her job-share initially wthout a partner wuntil
such tinme as a job-sharing partner could be found. The
respondents said that, while the Personnel Oficer nmay
have said this, it was his personal opinion as opposed
to that of managenent and it is the role of nanagenent
to decide on the suitability or otherwi se of the post
for job-sharing. I note that, from the information
submtted by the respondents on the review of Assistant
Principal posts in the Departnent, at |east one of the
Assistant Secretaries consulted his Principal Oficers

before deciding on the suitability or otherwi se of the

19



5.

16

posts. The Personnel Oficer is the person charged with
managi ng the Departnent’s hunman resources, anobng other
things, and, in ny opinion, would have been the best
person to decide whether or not the Assistant Principa
post beneath him was suitable for job-sharing purposes.
| am satisfied that the Personnel Oficer’'s view would
have been pertinent in the decision on the job-sharing

suitability of this particular Assistant Principal post.

According to the respondents the Assistant Principa
post over Per sonnel / Fi nance/ Or gani sati on/ | nformati on
Technol ogy was deened unsuitable for job-sharing for the
foll ow ng reasons:

- the Personnel and Finance Systens had been
conmputerised since the departure of the clainmnt
and her replacenent had been trained in the
syst ens. It was considered inportant to preserve
the continuity of the Assistant Principal over
these units to ensure effective operational and
nmoni toring of the new conputerised systens;

- the changeover from preparing the Appropriation
Account manually on a cash-basis to a system of
accrual accounting required substantial changes on
an on-going basis in various accounting procedures.
To carry through these changes successfully it was
essential to have continuity in this Assistant
Princi pal post;

- it was necessary to have regard to the planned
retirement in Novenber, 1995 of the Principa
O ficer over this area. As the pronotee to replace
him was unlikely to possess conparable experience
in this area it was considered inportant to
preserve continuity and experience in this core
area at Assistant Principal level during this
transition peri od;

- an additional responsibility for a Pilot Childcare
Initiative set up in md-1994 was assigned to this
Assistant Principal post involving the devel opnent
of new policies and criteria for the operation of
t he schene.
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5.17 Two of the reasons given for the post being unsuitable

for job-sharing relate to the conputerisation of
Personnel and Finance procedures. These systens were
installed in the Departnent by the CGovernnent Conputing
Service (CMOD) and they are the standard Personnel
Adm ni stration System (PAS) and Financial Managenent
System (FM5) that have been installed in many other
Governnment Departnents. | note that the conputerisation
commenced after the claimant went on maternity |eave.
The respondents confirmed that the training given to her
r epl acenent at Assi st ant Pri nci pal | evel was no
different to that given to all other staff using the
syst ens. I note also that there is an Information
Technology Unit in the Departnent headed up by a H gher
Executive Oficer wth a background in Information
Technol ogy. At the hearing the respondents said that
where there are problens with the systens the IT Unit is
called upon to rectify them The Departnent has

mai nt enance contracts wth specialist Conpanies who are
contacted as and when required and the Departnent also
has recourse to CMOD. | cannot, therefore, accept the
respondent’s argunent of continuity in relation to the
operation of the conputerised systens. | would be
prepared to accept that it mght be necessary to
mai ntain continuity in this post in terns of a know edge
of the workings of the various areas within this post.
This continuity, however, could have been provided by
the claimant given that she had held the position since
the establishment of the Departnent on 21st January,
1993. As the claimant was involved in the setting up of
these Units in the new Departnent she would have had a
very good wunderstanding of the areas. I am also
satisfied that this argunent, as presented by the
respondents, has no bearing on the suitability of the

post for job-sharing.
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5.19

In not deemng this particular Assistant Principal post
suitable for job-sharing the respondents argued that,
because the Principal Oficer was retiring in Novenber,
1995, it was necessary to have continuity and experience
at Assistant Principal |evel. (I note from further
information presented to nme by the respondents that the
Principal Oficer retired on 6th Cctober, 1995.) The
claimant was due to return to work on 23rd February,
1995. | am satisfied that between February and Cctober
the claimant wuld have had sufficient tinme to
famliarise herself with changes which had taken place
in her absence e.g. conputerisation, Pilot Childcare
Initiative, etc and hence provide both continuity and
experience. Again | do not consider that this argunent
has any significance in relation to the suitability of

the post for job-sharing purposes.

The final argument nmade by the respondents in relation
to this post was the additional responsibility of the
Pilot Childcare Initiative involving the devel opnent of
new policies and criteria for the operation of the
schene. CGvil Service jobs, by their very nature,
involve additional responsibilities from tine to tine
and civil servants, especially at senior nanagenent
grades including Assistant Principal Oficer, would be
expected to have the ability to cope wth additional
responsi bility. Fur t her nor e, civil servants are
transferred fromone area to another within a Departnent
in line with the demands at the tine. CGvil servants,
especially at senior nmanagenent grades, would be
expected to cope in a new area. O ficers on pronotion
comng to a Departnment for the first tinme are expected
to cone to terns with the new work area even though it
mght differ radically from the work they had being
doi ng. | am therefore, satisfied that the clainmant

could have coped with the additional responsibility of
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the Pilot Childcare Initiative. Furthernore, | consider
that the respondents have failed to show that this one
additional responsibility required a person to be
working full-tinme in the position. Having exam ned al

the argunents put by the respondents as to why this post
was deened unsuitable for job-sharing | am satisfied
that, in accordance with the Supreme Court decision in
the Nathan and Bailey G bson® case, the respondents have
failed to show that its wunsuitability for job-sharing
was based on objectively verifiable factors which had no

relation to the clainmant’s sex.

5.20 Having exam ned one Assistant Principal post in detail,
| am satisfied that the respondents have failed to
substantiate their claim that none of the Assistant
Principal posts were deened suitable for job-sharing at
the time. The respondents were in a ideal position, if
they had so wi shed, to acconmobdate the claimant as there
were two vacant Assistant Principal positions in the
Departnent at the tine. The Information Oficer had
retired on 22nd Novenber, 1994. This was vacant at the
time the claimant wshed to return to work on a
j ob-sharing basis. The post was re-defined as a
| egi slative post with the approval of the Departnent of
Fi nance. The second position which was vacant at that
time was a legislative Assistant Principal post. The
occupant of this post had taken a six nonths career
br eak. The respondents argued that, because of the
heavy legislative workload in the Departnent, these
posts were unsuitable for job-sharing. Even if | accept
the respondents’ argunent, | consider that they could
have re-assigned officers at Assistant Principal |evel

in order to accommpdate the cl ai nant.

5.21 | note that a nunber of the posts in the Departnent of

5 Case No. 375/92 (Judgenent delivered on 29/2/96).
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5.22

5.23

Equality and Law Reform are designated as |egislative
posts. The respondents argued that they were unsuitable
for job-sharing because of the heavy Ilegislative
wor kl oad in the Departnment necessitating a high | evel of
commtnment including unsocial hours by the officers
assigned to these posts. The respondents submtted
detailed informati on on the workl oad assigned to each of
t hese posts. This information is available to the
Labour Court, should the Court require it. However, the
Departnent of Finance infornmed ne by letter dated 2nd
May, 1997 that, in a nunber of other Governnent
Departnents, legislative posts have been filled by
Assistant Principal officers working in a job-sharing

capacity.

During the course of this investigation the respondents
informed ne that there is an Assistant Principal post in
the Enploynent Equality Agency, (i.e. an Agency over
which the Departnent of Equality and Law Reform has
responsibility) which is being job-shared by a fenale
Assistant Principal, who was already attached to the
Agency and a male Assistant Principal, who is on |oan
from the Departnment of Social Wlfare. The respondents
accepted this person on l|loan from the Departnent of
Soci al Wl fare subject to the general condi tions
outlined in CGrcular 3/84 (attached as Appendix 1).

Thi s arrangenent has exi sted since Decenber, 1993.

| note that, in a letter dated 31st August, 1994 to the
Departnment of Equality and Law Reform the clai mant
sought to return from her career break in a job-sharing
capacity. She re-iterated this wish in a telephone
conversation with an official from the Departnent of
Equality and Law Reform on 5th Decenber, 1994. In this
conversation the claimant advised the official that she

wished to resune duty on a job-sharing basis in
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5.24

5.25

February, 1995. She said that her preference would be
for job-sharing on the basis of a split week but she
would be willing to consider other options. The
claimant also indicated that she would be interested in
working on the Equality side as she had experience in
this area. Two days later on 7th Decenber, 1994 the
Departnment wote to the Chief Executive of the
Enpl oynent Equality Agency (E. E. A) stating that the
male officer on loan from the Departnent of Soci al
Wl fare had signed a job-sharing contract for an initial
period of one year which was due to expire on Mbonday,
19t h Decenber, 1994. The Departnent asked if the Agency
wished to retain the services of this officer and it
advised the Agency to give it favourable consideration.
The Agency inforned the Departnent that it did wish to
mai ntain the job-sharing arrangenent and it asked the
Departnent to renew the contract.

In an attenpt to facilitate the claimant’s request for a
j ob-sharing position the Departnent, in Decenber, 1995,
informed the male officer and the Departnent of Soci al
Welfare that it was not in a position to renew the
j ob-sharing contract. Both the nmale officer and the

Departnment of Social Wlfare raised objections to the
termnation of this loan arrangenent. The Board of the
Agency was, however, willing to accept the claimant in

pl ace of the officer on |oan.

One nust question what caused the change between
Decenber, 1994 and Decenber, 1995 to force the
respondents to decide not to renew the male officer’s
j ob-sharing contract in Decenber, 1995 even though they
were well aware that the claimant was seeking a
j ob-sharing position very soon after Decenber, 1994.
The only apparent difference was that the clainmant had

submtted a claimof discrimnation under the Enploynent
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5. 26

Equality Act, 1977 on 25th April, 1995. It would appear
that the respondents, by renewing the |job-sharing
contract with the mle officer on loan from the
Departnment of Social Wl fare in Decenber, 1994, treated
him nore favourably than a female officer of its own
Departnent. However, the evidence available to ne does
not suggest that the nore favourable treatnent of the
mal e officer was related to his sex. | also note that,
in a witten submssion and at the joint hearing, the
claimant said that she was not naeking a claim of direct

di scrimnation under Section 2(a) of the 1977 Act.

In their subm ssion the respondents said that they
support the concept of job-sharing. They nentioned that
there were two officers at Assistant Principal |evel
(including the claimant) on career break who w shed to
return to work on a job-sharing basis. They said that:

“managenent indicated its wllingness to consider
filling a suitable Assistant Principal vacancy, on
a matching job-sharing basis, provided the two
officers concerned were agreeable to this
arrangenent . Ms. Hand would have been aware of
this possibility. However, this was not pursued
further in the absence of an indication from the
of ficers concerned that they had agreed attendance
on a matching basis. The Departnment can only
assunme that the two officers were unable to agree
to cover the post on an agreed matching
j ob-shari ng arrangenent”.

This poses a nunber of questions. If the respondents
decided that there was no Assistant Principal vacancy
suitable for job-sharing then how could they be
considering filling a suitable Assistant Principal
vacancy? Furthernore, the respondents would have been
aware that, from as early as 12th April, 1994, the
cl ai mant sought job-sharing on a three days on/two days
off basis. In June, 1994 the claimant said that working
two and three days a week alternately was her preferred
option but that she would be prepared to consider other
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5.27

5.28

options. The claimant denied that the respondents or
the Departnent had asked her to agree a natching
attendance with the other Assistant Principal. The
respondents did not submt any evidence to prove that
they asked the officers to agree attendance on a
mat chi ng  basi s. I consi der that, even if the
respondents had asked the officers to agree attendance
on a matching basis, this is not an essentia
requirenent for enploynment in a job-sharing capacity
given that the respondents placed the other Assistant
Principal officer in a job-sharing position with no

partner.

In conclusion, | find that the requirenent which was
i mposed on the claimant to work full-tine, in terns of
Section 2(c) of the 1977 Act, was one with which a
substantially higher proportion of persons of one sex
could conmply. The claimant’s inability to neet the
requirenent was linked to her sex and | am satisfied
that the requirenent was not essential for enploynent.
| find that, in accordance wth the Suprenme Court
judgenent in the Nathan v Bailey G bson® the respondents
have failed to show that there were objectively
verifiable factors, wunrelated to the claimant’s sex,
which prevented them from offering the claimant a
j ob-sharing position. | find, therefore, that the
respondent s indirectly di scri m nat ed agai nst t he
claimant in terns of Section 2(c) of the 1977 Act.

Having examned all the evidence submtted by both
parties in detail, | am satisfied that there is
insufficient evidence available to ne to prove that, in

terms of Section 2(a) and Section 2(b) of the 1977 Act,
the respondents directly discrimnated against the

claimant on the basis of her sex or her marital status.

6 Case No. 375/92 (Judgenent delivered on 29/2/96).
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6.2

OTHER | SSUES

Throughout this investigation a nunber of other issues

were highlighted which warrant mnmention. The cl ai mant
initially requested to return to work on a job-sharing
basis following her maternity | eave. Two weeks prior to
her return to work, she sought and was granted a six
mont hs career break. On 31st August, 1994 she inforned
the Departnent that she wished to return to work on a
job-sharing basis following her career break. The
claimant was due to return to work follow ng her career
break on 23rd February, 1995. I note that another
femal e Assistant Principal officer was due to return to
work following her six nonths career break on 6th
August, 1995.

At the joint hearing the respondents said that the Task
Force on the Travelling Community was w nding down and
they considered that this post only required one
Assistant Principal officer working part-tine. At the
sane tinme the respondents said that they had hoped to be
able to place one of the tw Assistant Principa
officers in one of the job-sharing positions in the
Enpl oynent Equal ity Agency by asking the officer on | oan
to return to his parent Departnent. The respondents
decided to place the claimant in this position because
of her stated preference to work in the Equality area
and al so because of her previous experience in the area.
On 11th Decenber, 1995 the Departnent inforned both the
officer on loan to it and the officer’s parent
Departnment that it was not in a position to renew the
j ob-shari ng arrangenent. On 12th Decenber, 1995 the
Depar t nent informed the other Assistant Pri nci pal
officer that it could facilitate her request for
job-sharing with effect from8th January, 1996. Towards
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6.3

the end of Decenber, 1995 the Departnent of Equality and
Law Reform had representations both from the Departnent
of Social Wlfare and from |IMPACT on behalf of the
officer on loan formally lodging their objection to the
pr oposed deci si on to termnate t he j ob-shari ng
arrangemnent .

At the joint hearing of this case the respondents
informed ne that they do not ask officers for their work
preferences and then proceed to accommobdate them In ny
opinion it is irrelevant that the claimnt specified a
preference because it is neither Depart nment or
managenent policy to identify staff preferences and
accommobdate them The respondents al so inforned ne that
it would be normal practice to accommobdate requests for
j ob-sharing on the basis of the date of receipt. The
claimant’ s request for job-sharing pre-dated the request
from the other Assistant Principal officer. The
respondents said that

“even if the conplainant is aggrieved that
another officer of the Departnment was given a
job-sharing position in preference to her
(which, on the facts, is not the case anyway)
such grievance cannot anount to discrimnation
Wi thin the neaning of the 1977 Act, as the other
of ficer concerned was also a narried wonman”.

The respondents said, at the joint hearing, that their
intention was to facilitate both Assistant Principal
Oficers with job-sharing positions. However, it would
appear in hindsight that the respondents acted too
hastily given the, still wunresolved, problens which
arose in relation to the job-sharing position in the
Enpl oynent Equal ity Agency. | consider that there is
insufficient evidence available to find that the
respondents, by not offering the claimnt the guaranteed
j ob-sharing position, were penalising her, in terns of
Section 2(d) of the 1977 Act, for having brought a claim
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6.4

6.5

under the Equality |egislation.

The respondents pointed out that the claimant was
offered a job-sharing position in the Departnment of
Arts, CQulture and the Gaeltacht in My, 1996. On
receipt of this offer the clainant wote to the
Personnel Oficer in the Departnment of Equality and Law
Reform seeking clarification on a nunber of issues
relating to the career break schene. The respondents
argued that the claimant could have accepted the
job-sharing position and clarified the outstanding
i ssues afterwards. The claimant said that, had she
accepted the position and the outstanding i ssues had not
been clarified to her satisfaction, then she could, at a
future date, be faced with having to resign if she could
not avail of another career break. The clainmant said
that her delay in accepting the offer was caused by the
Departnment’s failure to respond to the 1issues she
rai sed. The respondents argued that the clainmnt also
caused delays in the process. The history of the issue
as made known to nme is set out in Appendix J.

| note that, at the joint hearing, the claimant said
that, had she known the Secretary would have been
prepared to favourably consider the waiver of the
service requirenents in her case then, she would have
accepted the job-sharing position in the Departnent of
Arts, Culture and the Gaeltacht. | am satisfied that,
on receipt of the letter fromthe Departnent of Equality
and Law Reform dated 16th My, 1996, the clainmant could
have asked if the Secretary of the Departnent would be
prepared to waive the service requirenment instead of
leaving it until 2nd August, 1996 to put this question

| accept the respondents’ argunent that the other
i ssues, which were passed to the Departnent of Finance

for decision, had no direct inpact on the claimnt’s
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6.6

decision to accept or refuse the offer from the
Departnent of Arts, CQulture and the Gael tacht.

The claimant was offered a job-sharing position in the
Departnment of Finance. The Departnment of Equality and
Law Reformnotified the clainmant, on 5th Novenber, 1996,
of a job-sharing vacancy on a split week basis in the
Depart nent of Fi nance. The Departnent of Equality and
Law Reform asked the claimant to apply through its
Personnel Unit if she wished to be considered for the
vacancy. The claimant responded to this letter on 14th
January, 1997 saying “while | am still very interested
in job-sharing, | amunable to consider taking up a post
in the imediate future, for reasons referred to in
recent correspondence with the Departnent”. | consider
that the claimant should have asked that the Departnent
of Finance be infornmed of her circunstances at that tine
and the decision as to whether or not to offer the
position to her should have rested with the Departnent
of Finance and not the claimnt. It is possible that
the Departnment of Finance nmay have been able to

accommpdate the clainant’s circunstances.

REMEDY
The claimant asked that the Equality Oficer find that
she had been discrimnated against by the respondents
wi thin the neaning of Sections 2 and 3 of the Enpl oynent
Equality Act, 1977. In ternms of renmedy the clainmant
sought the follow ng re-dress:

- Conmpensation for loss of earnings from 25th April,

1995 (i ncluding annual increnents);

- Conpensation for stress and anxiety;
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7.

2

3

- Conmpensation for the consequences of the claimant
being on an enforced career break i.e. loss of
annual |eave entitlenments, service for pronotion
pur poses, service for superannuation benefits (her
service entitlenment or conpensation to buy back her
service including related tax benefits).

- Currently there is a five year limt on career
br eaks. Because of the discrimnation the clai mant
has been on an enforced career break. The cl ai mant

asks that her enforced career break be di scount ed.

The respondents told the Equality Oficer that, should
she find that they had discrimnated against the
claimant, it would be inappropriate for her to nake a
remedy which they would be unable to conmply wth in
terms of the service as reckonable service for
superannuati on pur poses. The respondents said that
there was no evidence of any loss of pronotion
opportunities. The respondents argued that the clai mant
is not entitled to any conpensation for stress and
anxiety as she still maintains a very good relationship
with her fornmer <colleagues in the Departnent. The
respondents said that the foregoing was wthout
prejudice to its contention that the claim is statute
barred in ternms of Section 19(5) of the Enploynent
Equality Act, 1977.

Following ny thorough investigation in this case | am
satisfied that the respondents indirectly discrimnated
against the claimant on the basis of her sex within the
meani ng of Section 2(c) of the Enploynent Equality Act,

1977. | consider that the claimnt should be put into
the position she would have been in but for the

di scrimnation. In this regard | note the claimant’s

32



7.

4

current personal position as referred to in paragraph
6.6 above. | also note that the claimant has failed to
respond to a letter dated on 27th January, 1997 fromthe
Departnment of Equality and Law Reform asking her to

“indi cate when you forsee that you would be available to

take up a job-sharing position, in the event of one
arising”.
In ternms of renedy, | am satisfied that the claimant is

entitled to the followi ng re-dress:

- Refund for all loss of earnings (including annua
increments) from 25th April, 1995 to 4th June,
1996. Based on ny findings at paragraph 6.3 above
| am satisfied that the clainmant could have been in
a job-sharing position in the Departnent of Arts,
Culture and the Gaeltacht by 4th June, 1996. Had
the claimant accepted this position she would have

mtigated her loss to sone extent.

- As the claimant wished to return to work on a
j ob-sharing basis then from 25th April, 1995 to 4th
June, 1996 she is entitled, as a job-sharer, to al
of the rights e.g. annual |eave, seniority, etc
whi ch would be the entitlenent of any civil servant

serving in a job-sharing capacity.

- During the period from 25th April, 1995 to 4th
June, 1996 the claimant, as a job-sharer, is
entitled to service for superannuation purposes or
nonetary conpensation to enable her to fully buy

back this service.

- The enforced career break from 25th February, 1995
to 4th June, 1996 should not be counted towards the



8.2

five year career break limt.
- The claimant is entitled to £2,000 conpensation for

stress and anxiety suffered as a result of the

di scrim nati on.

RECOVMENDATI ON

In view of ny conclusions above in Sections 5 6 and 7
of this recommendation, | find that the Mnister for
Equality and Law Reform and the Secretary of the
Departnment of Equality and Law Reform indirectly
di scrimnated agai nst Ms  Therese Hand, Assi st ant
Principal Oficer on the basis of her sex in terns of
Section 2(c) of the Enploynent Equality Act, 1977 and in
contravention of Section 3 of that Act when they did not

facilitate her request for a job-sharing position.

Accordingly, | recommend that the Mnister for Equality
and Law Reform and the Secretary, Departnent of Equality
and Law Reform conpensate Ms. Hand in line with the

conpensati on package detailed in paragraph 7.4 above.

Cerardi ne Coyl e



Equality Oficer
14t h May, 1997
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Caimant’s letter to the
Secretary
Departnent of Equality & Law Reform
and

Response fromthe Secretary




APPENDI X B

Extract fromthe claimant’s
subm ssi on

Eur opean Court of Justice judgenents
on the
principles to be applied
when consi dering

cases of alleged discrimnation




In the EC) case Enderby [1993 IRLR 591], the Advocate Cenera
in his Qoinion gives a lucid description of the principles to
be followed in an indirect discrimnation case (please see
para. 26 et seq):

“The concept of indirect discrimnation is a
| egal concept which enabl es cases of unequal
treatnment, for which there is an objective
justification but which in fact result in
the wonman being disadvant aged, to be
included as an instance of unlawful sex
di scrimnation ...

In t he case concer ni ng i ndi rect
discrimnation hitherto brought before the
Court the disadvantaging of female workers
was effected by reference to an objective
criterion.

The resultant disadvantage arose from the
fact that wonen were affected by the

criterion nore than nen. The Court has
accepted as the cause of that effect reasons
linked to the social role of wonen. For

exanple, when the Court considers indirect
di scri m nati on agai nst wonen to be possible
in reference to the characteristic of
part-tine enploynent ‘taking into account
the difficulties encountered by wonen
workers in working full-tinme’, it is thereby
recognising that, as a result of their role
in the famly and in bringing up of
children, wonen regularly neet considerable

difficulties in working full-tine. |f under
t hose circunstances wonen have to rely on
part-tine enploynent, then the 1link to
part-tinme enpl oynent affects wonen

specifically.

The Advocate General enphasises that indirect discrimnation



is established by conparison between groups rather than
individuals (para 34) in order to determne ‘discrimnatory
effect’. He further states (para 35) that if the conparison
bet ween t he groups:

reveals that the group consisting
principally of wonen suffered a significant
di sadvantage when conpared with the nmale
group conparator, a presunption of indirect
discrimnation will thus arise.

According to the Court’s case law, the
enployer, in order to avoid the charge of
sex discrimnation, would have to show that
the neasures that have led to the result
were “based on objectively justified factors
unrelated to any discrimnation on grounds
of sex” or could “be explained by factors
whi ch exclude and discrimnation on grounds
of sex”.’

The Advocate Ceneral summarises the position at para. 38,
stating t hat a rebuttable presunption of i ndirect
discrimnation nmay be raised by a group conparison ‘which
pl aces the onus on enployer to adduce evidence in rebuttal of

that presunption or to produce a justification’.
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APPENDI X C

Revi ew of all
Assi stant Princi pal

posts in the

Department of Equality & Law Reform

Oficer




The respondents, in their submssion, (dated 23rd April,
1996) said that they examned the job-sharing potential of
all the Departnent’s Assistant Principal posts (including
those in the Enmploynment Equality Agency and the Legal Ad
Board) with a view to facilitating the claimant’s request to
return to work in a job-sharing position. The respondents
said that on exam ning the individual posts special attention
was given to inportant features of the work involved, nanely:

the nature and range of duties involved, wth
particular reference to prevailing critical issues,
new initiatives/devel opnents, continuity and
regul ar availability;

requi renents and frequency of foreign travel;

ext ent and degree of inter-action wth the
Principal Oficer in the context of her/his duties,
the Mnister’s priorities/tinetables;

the inter-action reporting relationships vis-a-vis
subordi nate staff.

Based on the information submtted by the respondents the
review of the posts commenced on 14th June, 1995 on foot of a
request from the Departnent of Finance dated 29th May, 1995.
Wiile the respondents said, in their submssion, that all
posts were reviewed, they only gave details of the Assistant

Princi pal posts in the Departnent as foll ows:

Legi sl ative Posts (8)

The Assistant Principals assigned to these posts are mainly
engaged in the preparation of |egislation. The nature and
content of the work is very demanding and requires a high
degree of continuity in order to progress the |egislation
through the various stages including both Houses of the

QO reacht as. In addition, a considerable nunber of other
legislative neasures referred to in the CGovernnent’s
| egislative progranme are currently being prepared. Thi s

legislative work requires a great deal of research and
entails on-going neetings/consultations with the Mnister,
ot her CGovernnent Departnent officials and the parlianentary
draughtsmen in the Ofice of the Attorney GCeneral.
| nvariably, the preparation of conplex |egislation involves



working long wun-social hours which can include working
t hrough week-ends and on bank holidays. In view of these
demanding requirenments the Departnent, having exam ned the
feasibility of accommodat i ng a nmat chi ng j ob-shari ng
arrangenment, concluded that none of the Assistant Principal
posts engaged in the preparation of |l|egislation, at that
tinme, were suitable for job-sharing. The requirenents of
Assistant Principal posts dealing with the Departnent’s
| egi sl ative progranmme remai n unchanged.

Comm ssi on/ Taskforces (2)

At the tine of Ms. Hand's request to return to work on a
job-sharing basis, there were two Assistant Principals
heading up the Secretariat of (a) the Commssion for the
Status of People with Disabilities, and (b) the Taskforce on
the Travelling Community. The functions of these particul ar
posts include, inter alia, acting as Secretary to, and the
servicing of, a regular progranme of neeting of these bodies
and associated Wrking Goups. After a detailed exam nation
of these two posts, the Departnent concluded that neither was

suitable for job-sharing. There was an absolute need for
continuity in a whole range of Secretarial activities,

including, the facilitation of an on-going heavy schedul e of
nmeetings, the preparation of working papers in consultation
with the Chairperson and nenbers of the body; internal and
foreign travel arrangenents; preparation of briefs for the
various neetings, semnars, conferences; neeting foreign
del egations; briefing sessions; the preparation of interim
reports; analysis of various other relative reports; regular
on-goi ng di scussions with the various voluntary and comunity
interest groups; dealing with the conplexities of |egal
issues arising fromtine to tinme; on-going liaison with the
media and other CGovernnent Departnents, etc. As the
Secretariat is expected to be “on-call” at all times to the
Chai rman and nenbers of these bodies, there is a high degree
of un-social working hours.

In the circunstances, the concept of job-sharing was deened
to be totally unsuitable and i nappropri ate.

Per sonnel / Fi nance/ Or gani sati on/ | nfornati on Technol ogy Uni t

(1)

Ms. Hand occupied this Assistant Principal post prior to her
departure on maternity leave in April, 1994, Foll owi ng a
detailed examnation of the post, the Departnent concluded
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that it was not job-sharable for the foll ow ng reasons:

At the tinme Ms. Hand went on maternity |eave, the post
had responsibility for the Personnel, O ganisation,
| nformati on Technol ogy (I T) and Fi nance functions in the
Depart nent . At that tine, the Departnent’s Personnel
Adm ni stration System and Fi nance System operated on a
nmanual basi s. The Departnent’s |IT system was
subsequent | y expanded/ devel oped by the introduction of a
new conputerised Personnel Admnistration System (PAS)
and a new Fi nanci al Managenent System (FMS) in Septenber
and Novenber, 1994, respectively. Prior to the
introduction of the new conputerised systens, training
was provided for the staff in the Unit which included
the Assistant Principal in charge of these Units, to
ensure effective operational and nonitoring of the new
conput eri sed systens.

The effective and efficient operation of the FM5 was,
and continues to be, of paranount inportance in the
preparation of the Departnent’s annual Appropriation
Account s. Previously, the Appropriation Account had
been prepared nmanually on a cash-basis. Conmencing in
1994, the Departnent of Finance decided to introduce, on
a phased basis over three years, a change-over fromthe
traditional cash-based accounting to a system of accrual
accounti ng. Thi s decision involved substantial changes
on an on-going basis in various accounting procedures.
The Departnment decided that in order to carry through
t hese changes successfully it was essential to have
continuity in this Assistant Principal post.

The Departnment was also obliged at this tine to have

regard to the planned retirenent, in Novenber, 1995 of
t he Princi pal Oficer who hel d t he post of
Personnel / Finance O ficer for the Departnent. As the

pronotee who would replace him seened wunlikely to
possess conparable experience in this area it was
consi der ed I mport ant to preserve continuity and
experience in this core area at Assistant Principal
| evel during the transition period.

The  Assi st ant Pri nci pal post also attracted an
addi ti onal responsibility for a Pilot Chi | dcare
Initiative which was set wup in the Departnment in
m d-1994. This involved the devel opnment of new policies
and criteria for the operation of the schene. Since its
i ntroduction, expenditure on the Initiative has been in
the region of £1m It wll be clear fromthe above that
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the responsibilities of this Assistant Principal post
had changed considerably from the period when it was
filled by Ms. Hand and that the post was not suitable
for job-sharing.

Equal Status Unit (1)

The main areas of responsibilities/activities with the post
include, inter alia, Secretariat to the Mnitoring Commttee
on the inplenentation of the Report of the Second Conm ssion
on the Status of Wnen; nenber of the Council of Europe
Steering Conmttee on Equality; mnenber of +the Steering
Commttee for the ESRI Report on the inpact of co-education;
Liaison wth National Wnen's Council; preparatory and
followup work to the UN Fourth Wrld Conference on Wnen
(Beijing); Convention on the Elimnation of all fornms of

D scrimnation agai nst Wnen; etc. The duties also entail
the preparation of draft reports, preparation of briefing
materials, dealing with parlianentary questions, liaison with

various G oups/ O ganisations, attendance at neetings at hone
and abr oad. The latter, sonetines, requires attendance for
protracted periods. Much of these activities are of an
inter-related nature. In the circunstances, the Departnent
considered the post was not conductive to a job-sharing
arrangenent .

Mnister’'s Press/Information Oficer (1)

Each  CGover nnent Depar t nent has one nomnated Press/
I nformation O ficer. The nanme of this person is circul ated
widely by the CGovernnment Information Service (G@S) to the
news nedia, both nationally and internationally, as well as
to all Enbassies at hone and abroad. The Press/Information
Oficer is on round-the-clock call and liaises with the
M nister on an on-going basis. The un-availability of this
officer as a result of a job-sharing arrangenent would create
an intolerable situation for the Mnister and the nedia. The
Departnent, therefore, deenmed the post to be unsuitable for
j ob-shari ng.

At the first joint hearing in this case on 4th February, 1997
the respondents agreed to submt to me a description of the
Assi stant Principal posts in the Enploynent Equality Agency
and the Legal Aid Board. As the Assistant Principal posts in
the Enploynent Equality Agency were deened suitable for
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j ob-sharing purposes | have decided not to include them here.
They are available for inspection by the Labour Court should
the Court so require. However, set out below are details of
the Assistant Principal posts in the Legal Aid Board and the
reasons why the respondents did not deem them suitable for

j ob-sharing purposes.

Two Posts at Assistant Principal (Assistant Chief Executive)
| evel in the Legal A d Board

The Legal A d Board is headed up by a Chief Executive and two
Assi stant Principals (Assistant Chief Executives).

The period from 1993 to date has been a period of unrivalled
expansion and devel opnent for the Legal A d Board. Thi s
expansion and devel opnent was an essential elenent in the
Governnent famly |aw programme which led up to the divorce
ref erendum and, subsequently, to the divorce |egislation.

This entailed both Assistant Principals in the Legal Ad
Board co-operating with staff of the Departnent on work
relating to the processing of civil aid legislation (the
Cvil Legal A d Act, 1995 and related Regulations nmade in
1996). The Legal A d Board becane a statutory Board on 11lth
Cct ober, 1996.

Major initiatives in the period included

(1) the expansion of the network of law centres, from 16 in
1993 to 30 in 1997, with a corresponding increase in the
nunber of staff enployed by the Board from 99 to 224
over that period,

(2) the introduction of new staffing arrangenents, which
included the use of solicitors’ apprentices for the
first time, the introduction of a new grade of Law d erk
in the law centres and the use of solicitors in private
practice in delivery of service;

(3) the revision of financial eligibility rates with effect
from 1st August, 1995 - the first such revision to take
pl ace since 1991

There was a corresponding increase in the Departnent’s
grant-in-aid to the Legal A d Board, from under £3m in 1992
to £8.3min 1997.

Reasons why the Board deened the two posts not to be suitable
for job-sharing purposes:



This level of change could not be achieved in the limted
time available wthout both Assistant Principals being
prepared to work long hours and, in the case of the officer
responsi ble for property, it also involved considerable
travel. Naturally, these activities has serious inplications
for industrial relations in the Board and for its interaction
with the Departnent and required that managenent staff would
be on hand to deal with the issues as they arose.

Having regard to the above and to the schedul ed retirenent of
the Chief Executive of the Legal A d Board on 31st July,
1995, it was not possible to consider either of these
Assi stant Principal posts as job-shareable.

The Legal A d Board, a body wunder the aegis of the

Depart nent oper at es its day to day adm ni strative
arrangenents independently of the Departnent. Any requests
for job-sharing wthin the Board would, in the first

i nstance, have to be considered and approved by the Board.

Neither of the Assistant Principals applied or wi shed to be
considered for job-sharing in the Board.

The decision of the Board to facilitate a job-sharing
arrangenment (if requested) at any particular tine would be
determned by the prevailing, relevant circunstances such as
the type of work programme in hand, whether a suitable
mat chi ng partner was available, whether other related posts
were al so being staffed on a job-sharing basis, etc.

46



APPENDI X D

Summary of the claimant’s response

to the respondent’s initia
subm ssi on

and
Summary of the respondent’s views

on the claimant’s response




Summary of the claimant’s
Response to the

Departnent’s origi nal subm ssion




The clainmant objects to the Departnent’s statenent that
she applied for job-sharing on a three day/two day a
week basis and says that she applied for job-sharing
preferably on this basis rather than exclusively.

The claimant considers it unclear as to who undertook
the review of the Assistant Principal posts and asks if
they were reviewed by the Personnel Departnent or were
Principal Oficers asked if they considered any of their
posts suitable. The claimant says that the latter
approach would be unlikely to elicit a positive response
as job-sharing will wusually involve sone inconvenience
no matter how suitable a post. The cl aimant al so asks
when the revi ew was conduct ed.

The cl ai mant says that the reference to the Departnent’s
efforts to find a suitable job-sharing partner have to
be viewed in the light of the fact that the Departnent
made no effort outside of itself to find a partner other
than to notify the Departnment of Finance. The clai mant
says that the Departnent (of Equality and Law Reforn
infornmed the Departnent of Finance that her application
was going to be accommobdated and her nane was renoved
fromthe central register sonetine before Cctober, 1995
despite the fact that the claimant had not returned to
work in a job-sharing capacity.

The claimant says that the Departnent’s reference to its
inability to facilitate her return to work is
m sl eadi ng. She says that she would refer to it as a
refusal to facilitate her return to work. The clai mant
contends that the use of the word ‘inability’ suggests
some sort of physical inpossibility or other binding
constraint. The clainmant says that, while her return to
work m ght have inconveni enced the Departnment sonmewhat,
it does not constitute an inability.

The claimant nentions the Departnent’s reference to the
unsuitability of |egislative posts for job-sharing and
says that it would suggest that persons on job-sharing
would find it difficult to hold any of these types of

posts. She considers that this suggests an effective
bar on such persons - who would be disproportionately
wonen - from progressing in the CGvil Service. The

claimant says that it seens to ignore the leading role
which the Departnment could be assunmed to have in terns



of pronmotion equality through flexibility in work
practices throughout the Gvil Service.

The claimant points to the Departnent’s reference to a
hi gh degree of un-social working hours in relation to
the Secretariat/Comm ssion posts. She asks if the
Departnment can substantiate this or if there is an
el ement of exaggeration. The claimant suggests that a
reasonabl e anount of wun-social working would not be a
bar to job-sharing if both the job-sharer and the

Department were willing to be flexible. The cl ai mant
says that, at no point, did she say that she would be
unwi I ling to work outside normal working hours.

The claimant says that she fails to understand why the
Departnent cited the agreenent on the pilot job-sharing
schenme as it does not renove the Departnent’s obligation
to act in accordance with the Enploynment Equality Act,
1977. The claimant refers to the Departnent’s reference
inits submssion to its willingness to consider filling
a suitable job-sharing post on a matching basis. The
claimant argues that this is at variance with the entire
drift of the Departnent’s case. The claimant says that
the Departnent did not make her aware of the existence
of a suitable vacancy at any stage. The Secretary’s
letter dated 22/8/95 to the AHCS nentioned that future
possibilities for job-sharing depended on matching
attendance between job-sharers in order to cover the
work requirenent at AP |evel. The clainmant says that
the AHCS wote to the Secretary asking that the
Departnment wite to the two Assistant Principals on
career break asking them to agree a matching
arrangenent. However, the Departnent did not do this.

The claimant says that the Departnent’s efforts to
accommodate both herself and the other AP on a
job-sharing basis did not mtigate the original
di scrimnation. The Departnent added further injustice
taking back the other AP in a job-sharing capacity
wi thout a partner even though the clainmnt request for
j ob-sharing pre-dated the request nmade by the other AP.
The claimant says that the Departnent should have been
aware that there would be difficulties in acconmodati ng
her in the position in the Enploynment Equality Agency
because it is her wunderstanding that the Departnent
could not force the nmale officer out of the job-sharing
position in the Agency. The clainmant says that, to her
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10.

11.

know edge, the only circunstance in which this could
happen is if the officer concerned either opted to
return to work full-time, went on a career break or
resigned. |If the Departnent was aware of this then the
claimant argues that its efforts to accommodate her
cannot be viewed as legitinate.

The claimant asks if the Departnent can produce evidence
to substantiate its claim that she expressed a wish to
be considered for a vacancy in the Equality Section in
the Departnent. She says that any such expression
shoul d not have been construed as only facilitating her
request should it be within the Equality Section rather
than offering her a position should one becone avail abl e
in another area in the Departnent. The cl ai mant says
that there can be little doubt about her flexibility in
this regard given her attenpts to set up job-sharing
out si de the Departnent.

The claimant says that the Departnent is ignoring the
fact that there were two Assistant Principal posts
vacant in February, 1995 and that the AP in the
Depar t nent of Envi r onnent , who was available to
j ob-share in August, 1994, was still willing to consider
job-sharing at that tine. The claimant argues that if
the Departnent was serious about job-sharing then it is
difficult to believe that it could not have accomodat ed
her particularly as one of the posts had not been
assigned duties. The claimant acknow edges the efforts
made by the Departnment of Finance to have both herself
and the AP in the Departnent of Environnment accommobdat ed

but to no avail. The claimant asks if the Departnent is
claimng that the function of managenent is to ‘deploy
staff in such a nmanner as to ensure maxi mum

effectiveness and efficiency in the delivery of the
Departnent’s services’ notwithstanding the inplications
for indirect discrimnation.

The claimant points to two further injustices which have
resulted from the Departnent’s efforts to accommodate
her. These are:

- An Assistant Principal who was in the mddle of a
career break was taken back in a job-sharing
capacity even though the claimant had a prior
application to job-share.
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13.

- Following the offer of a job-sharing post in the
Departnment of Arts, Qulture and the Gaeltacht, the
Departnent took an inordinately long tine to
respond to ny letters concerning ny conditions of
service, and in particular, the waiver of the
service requirement in the event of ny return to

wor K. This delay effectively resulted in the
cl ai mant m ssi ng a further opportunity to
j ob-share.

The clainmant says that the Departnent’s argunent that
its role is to deliver its services wth maxi num
efficiency and this permts it to override other
considerations is surely not sound on both legal and
practical grounds for the follow ng reasons:

- Enployers cannot generally overrule |egislation on
the grounds of efficiency - one cannot dispense
with requirenments covering adequate work space or
working hours on the grounds that they are
i nconveni ent or costly which they undoubtedly are;

- Providing flexible working arrangenents inproves
staff norale and helps to retain useful skills
which - in the long run - is Ilikely to be
beneficial to the Departnent’s functioning so that
the efficiency argunent is not in itself clear-cut.

The claimant says that the Enploynment Equality Act
refers to an ‘inessential’ work requirenent. She says
that if this is to have any neaning it nust be
interpreted in a ‘reasonable’ way - as meani ng sonethi ng
which is not ‘essential’. The claimant says that if
enpl oyers can interpret any inconvenience at all as
meaning that full-time work or sonme other attribute is
‘essential’ then there would seen to be little point to
this part of the Act. The claimant argues that an
‘essential’ requirenent is intended to nean sonething
absolutely central to a particular job such as a driving
licence for a sales representative or a reasonable
degree of physical fitness for a P.E teacher. The
cl ai mant suggests that there are very few areas in which
having one person work full-tinme rather than two
job-sharers is really essential and that the Depart nent
was not justified in its refusal to accommobdate her on
t hese grounds.
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14.

The claimant says that she has always acted reasonably
in her dealings with the Departnment. She says that she
only sought a return of service lost through the
Departnent’s original decision, together with an offer
of job-sharing, even though she m ght have felt entitled
- and, indeed, reserve the right - to claimnore.



Summary of the Departnent’s
views on the

clai mant’ s response




The Departnent says that the review of Assistant
Principal posts in the Departnent was carried out by
Seni or Managenent i.e. Assistant Secretary level in the
Departnment and Chief Executive Oficer level in the
Enpl oynent Equal ity Agency and the Legal A d Board. The
formal review conmenced on 29th May, 1995 and term nated
on 6th July, 1995.

The Departnment says that the claimant took the
initiative to wite to all Governnment Departnents asking
if they could accommobdate her request for job-sharing.
Had the claimant not done this the Personnel Section in
t he Departnent would have done so. Sone of the replies
to the «claimant’s request were returned to the
Depart nent . The Departnent says that, followng an
exam nation of the Departnent’s files, they failed to
show any evidence of the issuing of an instruction to
have the <claimant’s nane renoved from the Central
Regi ster. The Departnent also says that this would not
have adversely affected her position because according
to the Departnent of Finance any AP job-sharing requests
within the civil service would have been circulated to
all Governnent Departnents as is evidenced by the offer
of (a) a job-sharing arrangenent with the Departnent of
Arts, Culture and the Gaeltacht in My, 1996 and (b) a
job-sharing arrangenent in the Departnment of Finance in
Novenber, 1996, neither of which the claimant accept ed.

The Departnent says that it supports the concept of
job-sharing and it currently has seven officers
job-sharing in the Departnent.

The Departnent says that, in its Departnent, the
proportion of staff engaged in legislative type work is
significant whereas the pattern throughout the «civil
service is the opposite because the Departnent 1is
| egi sl ative driven.

The Departnment says that the officer working on the
Conmi ssion for the status of People with D sabilities
had a high elenent of unsocial hours reflected in the
officer’s travel and subsi stence costs as foll ows:



10.

1994 - £ 5,800
1995 - £ 3,500
1996 - £10, 800

The Departnment says that it continued at all tines to
review all the AP posts with a viewto facilitating the

claimant on a job-sharing basis. The Departnent says
that these reviews highlighted the possibility of a
sui tabl e post arising. The Departnent says that the

Personnel O ficer spoke with the claimnt and suggested
that if she could agree job-sharing arrangenents wth
another officer it mght be possible to facilitate her
return on a job-sharing basis. The Departnent says that
the claimant failed to respond.

The Departnent refutes that it was involved in any
discrimnation be it direct or indirect. The inposition
of full-time work was essential to the Departnent
carrying out its nandate. The Departnent says that if
the claimant was male or unmarried the sane position
woul d appl y.

The Departnent refutes that there were any in-ordinate
delays on its part in relation to the service-rel ated
issues that the claimant sought clarification on prior
to being in a position to accept the offer of
job-sharing fromthe Departnent of Arts, Culture and the
Gael tacht . The Departnent s satisfied that the
claimant took the decision to refuse the offer of
job-sharing fromthe Departnment of Arts, Culture and the
Gael tacht .

The Departnent says that, at all tinmes in discharging
its responsibilities, it conplies with its statutory
obligations and actively pronotes good work practices
including flexible working arrangenments for its staff.

The Departnent says that wunder the Cvil Service
Superannuation arrangenents unpaid |eave, including
career break |eave, does not count as reckonable service
for superannuation purposes.
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Enpl oyees

3.12 Wile it mght, therefore, be concluded that the
majority of nmen who work part-tine do so involuntarily,
there is no basis for assumng that the majority of
wonen who work part-tine do so voluntarily. Quite apart
from the 23 per cent of fenmale part-tine workers who
actually declared a preference for working full-tine,
there was a further 40 per cent who cited famly
responsibilities as the reason for not seeking full-tine
wor K. Since the Labour Force Survey question .... did
not differentiate between famly responsibilities as a
positive choice, which would render such part-tinme work
voluntary, and a no choice situation due to the |ack of
child care facilities, which would render the part-tine
work involuntary, no firm conclusion can be drawn. The
Forumis Report on the services sector highlighted how
this country has the Ilowest level of <child care
provision in the EU wth only 2 per cent of young
children having access to publicly-funded child care.
It is not unreasonable, therefore, to assume that the
famly responsibilities reason advanced for working
part-tine has a significant no choice, involuntary
conponent .

Table 3.1
Reason for Wirking Part-tinme (000’ s)

Reason Mal e Femal e Tot al
Fam |y

Responsi bilities 1.2 (3% [39.2 (40% 40.4 (30%
D d not want a

full-time job 5.2 (13% |24 (25% 29.2 (21%
Could not find a

full-time job 22.1 (57% |22.7 (23% 44.8 (349
Omn illness or

disability 1.3 (3% 0.6 (1% 1.9 (1%
I n education or

trai ni ng 5.5 (14% 6.2 (6% 11.7 (8%
O her 3.9 (10% 4.7 (5% 8.6 (6%
Tot al 39.2 (100% |97.4 (100% |136.6 (100%

Source: CSO, Labour Force Survey 1994

3.13 The reluctance of sone nmen to share donestic duties and
the generally higher rates of pay enjoyed by nen may

make the part-tine work option, a rational, though
involuntary option for sone wonen. The proportion of
womren who are voluntarily engaged in part-tine
enploynent is, therefore, likely to be lower than is
usual ly inferred from existing but i nsufficient

statistical data.



Qption 3: Sharing Jobs

4.29

4. 30

4. 31

4. 32

This option is nornmally seen as two people sharing one
job, e.g. on a week on/week off basis. However, there
are many possible conbinations centring on the
recognition that nmany jobs are not a single task but
rather a series of tasks. For instance, options such as
five workers sharing four jobs, each working four out of
five days or four workers sharing three jobs, each
wor ki ng three weeks in four could be possible.

In the U K a nunber of initiatives were undertaken to
encourage job sharing including the Job Splitting Schene
and the Part-tinme Job Rel ease Schene. These schenes
of fered subsidies to enployers to split existing jobs or
allowed early retirees to phase their retirenent by
sharing their jobs with an unenployed person
respectively. However, there was a poor take-up partly
due to the design of the schenes and al so because of
general attitudes to job sharing. In the Netherl ands
during the 1980s the Government strongly encouraged the
grow h of part-tinme working through its Enpl oynent Pl an,
which ainmed to create 39,000 jobs through the conversion
of full-time jobs to part-tinme jobs, and also through
Cover nnent agreenents, whereby a proportion of full-tine
public sector jobs would be converted to part-tinme. The
Governnent estimated that sone 150,000 jobs had been
created due to these schenes but this conclusion was
guestioned by sone comentators, who suggested that sone
of those jobs would have occurred w thout Governnent
i ntervention.

Wiile enployee interest in job sharing programes is
hi gh, only about 7 per cent of enployees in the ESRI/UCD
survey said that they were interested in and could
afford to job share. This option is nore wdely
available in the public sector with four fifths of
public sector organisations offering job sharing
facilities as conpared to only 5 per cent of private
enpl oyers offering such facilities. In general,
enpl oyers expressed negative views about job sharing.
Anmong the concerns of enployers are problens regarding
continuity of work, admnistration costs, lack of
communi cati on between job sharers and potential tine
del ays. However, enployers who have participated in job
sharing programmes are nuch | ess negative than those who
have not tried these schenes.

In 1984 a job sharing schene was introduced here in the
civil service which involved two people sharing the
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4. 33

duties of one job in return for half the pay and
benefits. There are now 1,500 civil servants, or 5 per
cent of that workforce, job sharing, of which 98 per
cent are female and 75 per cent are at clerical |evel
grades. A nunber of job sharing schenes have al so been
introduced in the wider public sector, e.g. nost |ocal
authorities, first and second |evel education (pilot
programmes), ESB, FAS, and An Post. However, there is a
low rate of take-up in nost of these bodies.

The Forum notes that there is an anomaly in the Famly
| ncone Suppl enent Schenme which operates to the detrinent
of job sharers, Part-tine workers with the requisite
hours can qualify but job-sharers with the sane hours
are statutorily excluded. The hours threshold may al so
debar job sharers.
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APPENDI X G

Statistics submtted
by the claimant from
Equality of Qpportunities in the Gvil Service

1991, 1992 and 1993




At the end of 1991 there were 1,020 staff in the civil
service working on a job-sharing basis. O this nunber, 97%
wer e wonen. Nunbers serving in the civil service at this

time were 27,989 of which 44% were wonen and 56% were men.

[ Source: Equality of Qpportunity in the CGvil Service - 1991,
publ i shed February, 1993]

At the end of 1992 there were 1,084 staff working on a
part-tinme basis in the civil service. O this nunber 97%
were wonen. Nunbers serving in the civil service at the tine

were 28,619 of which 44% were wonmen and 56% wer e nen.

[ Source: Equality of Qpportunity in the Gvil Service - 1992,
publ i shed February, 1994]

In February, 1994 there were 1,498 staff working on a
job-sharing basis. O this nunber, 98% were wonen.

G ade Tot al Men Worren
PO 1 (0.1% 0 1
AP 25 (2% 1 24
HEO 83 (6% 5 78
EO 190 (13% 7 183
SO 77 (5% 2 75
00) 664 (44% 8 656
CA 458 (31% 2 456
TOTALS 1,498 (100% 25 1,473

[ Sour ce: Equality of Qpportunity in the CGvil Service -
1993, published March, 1995]

STATI STI CS PRESENTED TO THE EQUALI TY OFFI CER BY THE
DEPARTMENT OF FI NANCE




Job- Sharing Statistics

LEVEL TOTAL % AT LEVEL MEN WOVEN

Princi pal 2 0.1% 0 2
Assi stant Princi pal 33 2% 2 31
H gher Executive O ficer 135 7% 10 125
Executive Oficer 271 14% 14 257
Staff O ficer 152 8% 2 150
Clerical Oficer 937 47% 20 917
Clerical Assistant 475 24% 3 472
O her 5 0. 2% 2 3
TOTALS 2010 100% 53 1957
[ Sour ce: Equal ity of Qpportunity in the Gvil Service, 1994

and 1995, published January,

1997]
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APPENDI X H

Legal

clai mant and the respondents

ar gument s

by the




LEGAL ARGUVMENTS BY THE CLAI MANT

The claimant cited the decision of a Northern Ireland
I ndustrial Tribunal in Violet Mulligan v Eastern Health and
Social Services Board (Case Ref: 1258/93 UD; 1259/93 UD)
whi ch concerned a conplaint by a wonman who had been refused
job-sharing and who had consequently resigned from her
enpl oynent. In that decision, the tribunal accepted that the
requirenent to work full-tinme, which had been inposed on the
conpl ai nant, adversely inpacted on wonen to a greater extent
than on nmen, and on married wonen to a greater extent than on
single wonen. The Tribunal considered that considerably
fewer wonen than nen were in a position to conply with the
requi r ement to work full-time as a consequence of
child-rearing responsibilities. The Tribunal concluded that
the refusal to allow Ms. Mulligan to reduce her working hours
constituted unlawful indirect discrimnation and, further,
t hat the termnation of her enpl oynent amounted to
constructive di sm ssal.

The claimant said that the question of whether the refusal of
job sharing can constitute indirect discrimnation had been
considered in the foll ow ng cases:

(1) Robinson v Qddbins [Case No. 4224/95 (decision of
I ndustrial Tribunal sitting in Reading delivered 5th
January, 1996)] In this case the claimnt was enpl oyed
as a branch manager and her contract of enploynent
provi ded that she would be required to work such hours
as mght be necessary to carry out her duties. In
practice this neant that she had to work 50 hours or
nmore per week. Shortly before her return frommaternity
| eave she asked to work on fixed hours because she could
not arrange her child care cover if she did not know in
advance what her hours were to be. The conpany refused
her request because it did not believe that her job
could be shared. This was held to be indirectly
di scrimnatory. The Industrial Tribunal took the view
that the enployers had never considered the job sharing
option properly and, consequently, had failed to show
that the reasonabl e needs of the business outwei ghed the
effect of the condition to work whatever hours were
necessary.



(2) Puttick v Eastbourne Borough Council [Case No. 38152/95
(decision of Industrial Tribunal sitting in Brighton
delivered 4 Decenber 1995)] In this case the clai mant
was enployed as a full-tinme council tax officer and, on
her return from maternity | eave, she requested that she
be allowed to nove to a job-share or part-tine working.
It was decided, however, that because of the inportance
of the pronpt collection of council tax, only full-tine
staff could be enployed in the council tax section.
Unable to cope with the twin demands of child care and a
full tinme job, the claimant resigned and clained that
she had been discrimnated against. Uphol di ng her
claim the tribunal found that the ~condition of
full-time working had a disparate inpact on wonen and
was to the claimant’s detrinment. The Tribunal could see
no reason why the job itself was not suitable for
j ob-shari ng.

The respondents, at the hearing, said that by accepting that
they discrimnated against the claimant is accepting a
far-reaching proposition. There is no contractual right to
j ob-share but there is a contractual right to apply for it
but no guarantees of getting it. According to the
respondents they can refuse to facilitate the claimant. The
cl aimant does not have the statutory right to transform the
full-tinme position into a part-tine position irrespective of
the needs of the enpl oyer based on Section 3 of the Act. The
respondents asked if a married woman had the statutory right
to declare that her job is part-tine rather than full-tine
then what is to stop a nmarried man, etc from nmaking the sane
claim

The respondents point to two aspects of the Puttick case

as foll ows:

- The enployer had a policy of no job-sharing;

- The Tribunal found that the position was a
clerical posi tion, not a rmanagenment  or
supervi sory one. It also found that there
was no aspect of her job that was difficult
to job-share.

In the (Qddbins case the respondents said that the
discrimnation was intentional. A requirenent was put on the
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claimant which the enployer knew would make her position
unt enabl e. The respondents said that they did not
intentionally set out to do down the claimant’s position.
Rather they did their best and took reasonable steps to
facilitate the clainmant. The respondents also said that
there is no evidence that any of the existing AP posts which
are not currently being job-shared are suitable for
j ob-shari ng.
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LEGAL ARGUVMENTS BY THE RESPONDENTS

According to the respondents indirect discrimnation is
prohibited by Section 2(c) and Section 3 of the Enpl oynent
Equality Act, 1977: see Vavasour v The Enploynent Equality
Agency [1995] 1 IR 450 and Bailey G bson Ltd (Unreported,
Suprene Court, 29th February, 1996).

The respondents said that it is a pre-requisite for the
application of Section 2(c) of the 1977 Act that the
conpl ai nant has been subjected to and obliged to conply with
sonme requirenment which has a disproportionate inpact on
married wonmen and which is not shown to be an essential
requirenent for the conplainant’s enploynent: see per
Costello J. in Vavasour v The Enpl oynment Equality Agency.

The respondents said that if indirect discrimnation under
Section 3 is to be established by the conplainant, it nust be
established that sone condition of enploynent or work
practice is in place which bears nore significantly on the
conplainant (as a married wonman) than on other categories of
enpl oyee, in which case the onus shifts to the enployer to
establish that the condition or practice in question is
objectively justifiable: see per Hamlton CJ in Nathan v
Bail ey G bson Ltd.

In asserting that such obligation is not a requirenent,
condition or practice within the neaning of the relevant
provisions of the 1977 Act, the respondents relied on the
determ nation of the (UK) Enploynent Appeal Tribunal in dyno
v Wandsworth London Borough Council [1989] |RLR 241, in which
t he EAT upheld the decision of the Industrial Tribunal. The
EAT ruled that the obligation to work full-tinme was “part and
parcel” of the conplainant’s enploynent and was not a
requi renent or condition that had been applied to her so as
to bring the nmatter within the anbit of the Sex
Discrimnation Act, 1976 (the then UK equivalent of the 1977
Act), distinguishing the earlier decision in The Home Ofice
v Holnmes [1984] IRLR 299 on which the clainmant has placed
sone reliance. In the course of his ruling in the dyno case
t he Presiding Menber, Wod J. stated:

“.. It seens clear that in many working structures



whether in industry or in public bodies, |ocal

governnment or elsewhere, there wll be a grade or
position where the job or appointnent by its very
nature requires full-tinme attendance ... The

judgenent in Holnes was not reserved and if the
passage at p.300 is to be read to indicate that in
testing whether or not the decision that a job of
itself required full-time work was a decision for
the Tribunal, then we would respectfully disagree.
Provided that the decision nade by the respondent

is reasonable - nmade upon adequate grounds - and
responsible - bearing in mnd the need to avoid
di scri mnation upon sex and bal ancing that against
other needs and responsibilities - then the

decision is one for managenent.” (at paragraph 41).

The respondents said that the claimant relied on the later
decision of the Northern Ireland Court of Appeal in Briggs v
North Eastern Education [1990] IRLR 181 which preferred the
approach of the EAT taken in Holnmes to that in dyno, a
decision of the Northern Ireland Industrial Tribunal, nanely
Mulligan v Eastern Health and Social Services Board (16th
March, 1994) and two recent decisions of Industrial Tribunals
in England, nanely Puttick v Eastbourne Borough Council (4th
Decenber, 1995) and Robinson v QOddbins (5th January, 1996)
whi ch expressly followed Briggs. The respondents said that,
notw t hstandi ng the persuasive status of any decision of the
Northern Ireland Court of Appeal, Briggs was wong and ought
not to be followed in this jurisdiction

The respondents said that to suggest that an obligation to
work full-tinme, which is knowingly and voluntarily accepted
by an enpl oyee when he or she accepts an offer of enpl oynent,
is a requirement or condition applied to that enployee for
the purposes of the 1977 Act does not, accord with conmon
sense and is not dictated by the wording of the 1977 Act
which, in respect, should be given a strict construction so
as to restrict only as far as necessary the freedom which
enpl oyers would otherw se have to nmanage their resources as
they see fit.

The respondents said that the if the obligation to work
full-tinme is properly to be considered a requirenent or
condition applied to or inposed upon the claimant, it would
appear to follow inevitably that the *“occurrence of

discrimnation” within the neaning of Section 19 of the 1977
Act nmust have occurred when the claimant first took up her
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post and nust, accordingly, be out of tine.

The respondents said that, if the Equality Oficer is of the
view that the reasoning in Holmes and Briggs is to be
preferred to the reasoning in dyno, no valid conplaint has
been made. The respondents said that no allegation is nade
that the job-sharing schene in operation in the Gvil

Service, including the respondents’ Departnent, has been
operated in a manner that contravenes any provision of the
1977 Act. In this respect, it may be re-iterated that, even

if the claimant is aggrieved that another officer of the
Departnment was given a job-sharing position in preference to
her (which, on the facts, is not the case anyway) such
gri evance cannot anount to discrimnation within the neaning
of the 1977 Act, as the other officer concerned was also a
marri ed wonman.
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APPENDI X

Copy of Job-sharing

GCrcular No. 3/84




APPENDI X J

H story of the job-sharing offer
to the clai mant
in the

Departnment of Arts, Culture & the
Gael t acht




14t h My,

16th My,

17t h My,

21st June,

1996 -

1996 -

1996 -

1996 -

The claimant notified the Departnent
of Equality and Law Reform of the
] ob-shari ng of fer from t he
Departnment of Arts, CQulture and the
Gaeltacht. She asked the Departnent
if it wuld be prepared to grant a
restoration of service so that she
woul d not have to work the full-tine
equivalent of the tinme spent on
career break should the need arise.
She also asked if she would be on
loan to the Departnent of Arts,
Culture and the Gael tacht.

The Departnent of Equality and Law
Reform wote to t he cl ai mant
advising her of the recent anendnent
to the Career Break Schene which
provides that the period of service
requirenent may be waived at the
discretion of the Head of the
Depart nent . The Departnent said
t hat her gueri es regar di ng
restoration of service and who her
parent Departnment would be in the
event of her accepting the offer
were passed to the Departnent of
Fi nance for deci sion.

The Departnment of Equality and Law
Reform wote to the Departnent of
Fi nance requesting a decision on the
issue of the restoration of the
claimant’s service and on the issue
of her parent Departnent should she
accept the offer from the Depart nent
of Arts, Culture and the Gaeltacht.

The Departnent of Finance responded
to the letter dated 17/5/96 from the
Depart nment of Equality and Law
Reform  According to the Departnent
of Finance the «claimant’s parent
Departnment would be the Departnent
of Equality and Law Reform and she
would be on loan to the Departnent
of Arts, CQulture and the Caeltacht.
The Departnent of Finance also said
that special |eave wthout pay does
not reckon as service for any
pur pose.



26th June, 1996 -

17th July, 1996 -

25th July, 1996 -

2nd August,

8t h August,

27t h August,

1996 -

1996 -

1996 -

The Departnment of Equality and Law
Reform wote to t he cl ai mant
informng her of the to contents of
the reply it had received from the
Departnment of Finance to its letter
dated 17th May, 1996.

The claimant wote to the Departnent
of Equality and Law Reform inform ng
it that she was obliged to refuse
t he ] ob-shari ng of fer in t he
Departnent of Arts, CQulture and the
Gael tacht because the regul ations do
not provide a guarantee that she
could apply for another career break
before the conpletion of three years
j ob-sharing enploynent. She asked
that the Departnment forward a copy
of this letter to the Departnent of
Arts, Qulture and the Gael tacht.

The Departnment of Equality and Law
Reform wote to t he cl ai mant
acknow edging receipt of her letter
dated 17th July, 1996 and saying
that it had forwarded a copy of her
letter to the Departnent of Arts,
Culture and the Gaeltacht. In its
letter the Departnent again pointed
out that the Secretary has the
discretion to waive the service
requirenent where an officer is
seeki ng an additional career break.

The claimant wote to the Departnent
of Equality and Law Reform asking if
the Secretary would be prepared to
wai ve the service requirenent in her
case?

The Departnment of Equality and Law
Ref orm acknow edged receipt of the
claimant’s letter of 2/8/96. The
Departnent said that it would bring
t he claimant’s request to t he
attention of the Secretary on his
return from annual |eave later in
t he nont h.

The Departnent of Equality and Law
Reform wote to the clainmant stating
that the Secretary would be prepared
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25th Sept.

15th Cct.

1996 -

1996 -

to favourably consider the waiver of
the service requirenment subject to
the conditions of the Career Break
Schene.

The Departnent of Arts, Culture and
the Gaeltacht wote to the clainmant
advi sing her that the position which
had been offered to her had been
filled when the Departnent was
informed by the claimant that she
coul d not accept the position.

The claimant wote to the Departnent

of Equal ity and Law Ref or m
acknowl edging receipt of its letter

dated 27th August, 1996. The
cl ai mant informed the Departnent

that the job-sharing offer from the
Departnent of Arts, CQulture and the
Gaeltacht had since been filled.

She re-iterated her wish to return
to work in a job-sharing capacity.
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