EMPLOYMENT EQUALITY ACT, 1977

EQUALI TY COFFI CER S RECOMVENDATI ON NO EE 05/ 1997

PARTI ES

Fifty-eight Named Fermal e Part-Ti ne Tel ephoni sts
{Represented by the Enploynent Equality Agency}

and
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File No. EE 25/92
D spute
The dispute relates to a claim by fifty-eight named
femal e part-tinme night Tel ephonists that Tel ecom Eireann
di scrimnated against them on the basis of sex and/or
marital status within the neaning of Section 2(c) of the
Enpl oynment Equality Act, 1977 and in contravention of
Section 3 of the Act by inplenenting a rota system which

excl udes them from week-end attendance.

Backgr ound

The fifty-eight claimants are enployed as part-tine
ni ght Tel ephoni st s in five provi nci al t el ephone
exchanges. These exchanges provide operator-assisted
call services mainly to callers dialling "10" and the

ener gency "999" servi ce.

Tel ecom  Eireann I nt roduced new attendance rota
arrangenents, following consultation wth the trade
union representing the grades in question, with effect
from the 1st February, 1992. Conpensation was paid to
staff financially affected by the new system including
the claimants. The new rota systemincluded a reduction

in the nunber of Saturday and Sunday duties. The new
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arrangenents also confined week-end attendance to
full-tine day Tel ephoni st s and full-tinme ni ght

Tel ephoni st s.

Not es acconpanying the new arrangenents state that
"part-tinme night Tel ephonists staff will not be required
for weekend work." The claimants, all of whom had prior
to the new arrangenents week-ends attendance, believe
that the Conpany in the inplenentation of the new rota
arrangenents has discrimnated against them on grounds
of sex and/or marital status, under the terns of the

Enpl oynment Equal ity Act, 1977.

In July, 1992 the claimants through the Enploynent
Equality Agency referred the dispute to the Labour
Court. The Labour Court referred the case to an
Equality Oficer for investigation and recomendati on.
The Agency contends that Tel ecom Eireann has
di scrimnated against the claimants in terns of Section
2(c) of the Enploynent Equality Act, 1977, and in breach
of Section 3(1), 3(2) and 3(4) of the Act.

The claimants' case initially also lay under Section
2(a) and (b) of the Act, however, these clains were

subsequently w t hdrawn. In the course of t he
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investigation six of the original sixty-four claimnts
withdrew their clains. A list of the nanmes of the
fifty-eight claimants, as submitted by the Agency is at

Appendi x 1.

The Equality Oficer subsequent to the receipt of
witten subm ssions from the Enploynent Equality Agency
and Telecom Eireann held a joint hearing with them on
the 28th June, 1994. Arising from that hearing further
witten subm ssions were received from the respondent
and t he cl ai mant s' representative, t he | ast
correspondence received in relation to the case was in

Novenber, 1996.

Sunmary of the d ai nants' case

The  Enpl oynent Equality Agency submts that t he
claimants, who are all part-time night Telephonists
believe that the inplenentation of new rota arrangenents
in respect of week-end attendances resulted in
discrimnation against them on grounds of sex and/or
marit al st at us. The Agency contends that t he
discrimnation is unlawful in ternms of Section 2(c) of
the Enploynent Equality Act, 1977 and in breach of

Section 3(1), 3(2) and 3(4) of the Act.
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The Agency rejects the contention by the Conpany that
this conpl aint relates to "renuneration” and is
therefore outside the scope of the Act of 1977. It
explains that Section 3(4) of the 1977 Act refers
specifically to overtinme and shift work both of which
woul d have financial inplications for the claimants. It
therefore submts that this dispute is proper to the

Enpl oynent Equal ity Act, 1977.

Section 2(c) of the Act

Section 2(c) states that discrimnation shall be taken

to occur

"where because of his sex or marital status a
person is obliged to comply with a requirenent,
related to enploynent ....... which is not an
essential requirenment for such enploynent ..... and
in respect of which the proportion of persons of
the other sex .... able to conply is substantially

hi gher. "

3.4 The claimants' representative argues that the correct

approach to follow in clains of indirect discrimnation
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is as set out in the February, 1996 Suprene Court
judgenent in Nathan -V- Bailey G bson & Qhers. She
points out that the Suprenme Court, relying on the case

| aw of the ECJ, set the correct procedure thus:

"it is sufficient..... to show that the practice
conplained of bears significantly nore heavily on
menbers of the conplainant's sex than on nenbers of
the other sex at that stage the conplainant has
established a prima facie case of discrimnation
and the onus of proof shifts to the enployer to
show that the practice conplained of is based on
objectively verifiable factors which have no

relation to the plaintiff's sex."

The claimants subm't t hat they were indirectly
di scrimnated against on grounds of sex and/or marita

status given that in order to qualify for week-end work
workers had to satisfy the condition of being enployed
as full-time night staff. A requirement which a
significantly higher proportion of nen could conply
wit h. They further submt that the disproportionate
i npact on female workers is related to sex since, as is

generally accepted, nost part-tine workers are wonen
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because of caring responsibilities.

On its argunent that the conplaint should be addressed
in the context of night Telephonists the Agency draws
attention to the Labour Court findings in DEE 7/92,
which was the appeal of an Equality Oficer's
recommendation (No: EE6/91) in the case of Telecom
Eireann and fifty-five claimants (Appendix 2), where the

Court stated (page 2):

“ The Court 1is satisfied that there are two
separate and distinct grading systens within the
Tel ecom Eireann | TE structure, nanely that applying
to day telephonists and that applying to night
t el ephoni st s. Each of these categories of
enpl oyees is recruited separately and there are
different conditions of enploynent for each: they

are not interchangeable.”

The Agency adds given that the Labour Court accepted
that each was a separate "systenmt it may be inferred
that all night Telephonists belong to the sanme system
Thus, it is now possible to apply the rationale of the

Labour Court in DEE 7/92 to this case.
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the arrangenents in question have an adverse inpact on
the conplainants in one of its witten subm ssion

wherein it states:

“.... The Conpany has reduced the anount of
schedul ed week-end work available to part-tine
night telephonists... The inpact of the Conpany's
decision on part-tine night telephonists has been
to restrict the anobunt of Saturday and Sunday

al | ownances payable to them™

The Requi r enent

The claimants state that the requirenment inposed wthin
the relevant grade (i.e. that of night Tel ephonists) for
access to week-end work is that one be a full-tinme night
Tel ephoni st ; or alternatively that one not be a
part-time night Tel ephoni st. The claimants refute the
respondent's argunent that as week-end work is not
confined to full-tine night operators the claimnts do
not have to neet this requirenent. They state that
al t hough the requirenent which they have identified is

not expressly fornmulated it is nevertheless an inplied
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requi renent for access to week-end work.

Di sproporti onate | npact

The Agency explains that there were 172 staff, on the
1st February, 1992, 106 full-time (17 wonen) and 66
part-tine (63 wonen) in the night Tel ephonists grade; of
these 92 are nen and 80 are wonen. If the requirenent
to be full-time worker in order to have access to
week-end work does not apply, then 100% of both nmale and

femal e wor kers woul d have access to this work.

The Agency further explains that when this requirenent
i s inmposed, however, 97% of nmen can conply with it (i.e.
89 out of 92) while only 21% (i.e. 17 out of 80) of
wonen can conply. For this reason the Agency submts
that, as per Section 2(c) of the 1977 Act, "a
substantially higher" proportion of nmen in the grade,
than of wonen in the grade, can conply wth the
requirenent. Details of these statistics as supplied by

the claimants are at Appendi x 3.

Rel ated to sex

The claimants nmaintain that the reason why a

substantially higher proportion of nen than of wonen can
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conply is related to sex which, they state, is based on
the fact that part-tine workers are predomnately femal e
for sex-related reasons. They contend that this was
accepted by the Equality Oficer, for exanple, in case
EE 14/91. “In that case the conplaint was simlar to
the present case: the working hours of part-tine workers
were reduced in order to reduce costs while the working
hours of full-tinme workers were not. The case was
successful for the claimants who had their hours
restored to them The Equality Oficer accepted that
part-tinme workers are predomnately fenale because of
donmestic responsibilities, hence the connection between
a wonman's part-tine status as a worker and the fact of

gender. "

The European Court of Justice in Bilka-Kaufhaus -Vs-

Weber von Hartz case (1986 |IRLR 317) the claimants

representative points out, while the case dealt wth
equal pay, held that discrimnation (indirect) had
occurred where an occupational pension schene excluded
part-tinme enployees "where that exclusion affects a far
greater nunber of wonen than nmen ...". She contends
that the rationale of the ECJ is relevant to the present

case and poi nt's to t he ECJ accept ance, in
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Bi | ka- Kauf haus, "the difficulties encountered by wonen

workers in working full-tinme".

Essenti al Requirenent

The facts of this case establish, the Agency argues,
that indirect sex discrimnation has occurred to the
detrinment of the claimants and that this discrimnation
is unlawful unless it can be shown by the respondent, as
laid out in the Supreme Court judgnment in Nathan -v-
Bailey G bson & Ohers, that the practice conpl ai ned of
is based on objectively verifiable factors which have no

relation to the clai nants' sex.

The Agency holds that the requirenment which excludes
part-time workers is not essential for the enploynent in
guestion given that part-tine night Telephonists have
undertaken week-end work in the past and that sone
continue to work at week-ends, albeit on a reduced

scal e.

The Agency submts that Tel ecom Eireann, while it is not
di sputed that staff had to be reduced in order to reduce
cost s, nevert hel ess, has inposed a discrimnatory

requi r enent relating to enploynent which is not
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essential for such enploynent. It adds that to attenpt

to

justify the discrimnatory treatnment of these

part-tinme workers by relying on these econom c argunents

is

not establishing an objective non-discrimnatory

justification.

Section 3 of the Act

The

claimants representative maintains that Tel ecom

Eireann has discrimnated against the clainmants under

Section 3 of the Act of 1977.

It submts that Tel ecom Eireann are in breach of:

Section 3(1) in that the clainmants experienced | ess
favourable <conditions of enploynent than their

full-time mal e col | eagues

Section 3(2) discrimnatory rules and practices
were operated which discrimnated against part-tine
ni ght Tel ephoni sts, the vast majority of whom were

WOITEN

Section 3(4) in that the terns of enploynent of
full-time night Telephonists were nore favourable

than those of part-tine night Telephonists, in
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relation to working conditions.

Summary of the Conpany's case

The Conpany rejects the Enploynent Equality Agency claim
that the inplenentation of new rota arrangenents, which
foll owed consultations wth the relevant Union, resulted
in discrimnation against the claimnts on grounds of
sex. It argues "without prejudice” to its argunents
under the Act of 1977, that the present claim
constitutes a claim in respect of renuneration, as
week-end work attracts certain premum paynents, and is
therefore pr oper for i nvestigation under t he

Anti-Di scrimnation (Pay) Act, 1974.

The only benefit to the claimants of unsoci al

attendances, the Conpany contends, is financial. The
r espondent submts t hat t he | egi sl at ure, by
differentiating between discrimnation in matters of
remuneration and other matters, intended that clains
which were in reality equal pay clains, should be
processed under the 1974 Act and that it was not the
| egislative intention that a clainmnt should be able to
evade the requirenents of the 1974 Act by disguising a

claimin respect of renuneration as a claimin respect
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of access to the work to which that renuneration is

att ached.

The Conpany submts that it decided, in consultation
with the trade wunion recognised in respect of the
tel ephone operator grades, that the proper and nost
efficient managenent of telephone exchanges entailed a
nodi fication of attendance patterns in the telephone
exchanges in question. The new rota arrangenents, while
they did not change the terns and conditions of the
staff effected, included a nunber of cost-saving
nmeasures such as a reduction in the nunber of Saturday
and Sunday duties in the light of call traffic pattern

The Conpany points out that, as part of the new system

Saturday and Sunday work was confined to full-tine day
Qperators and full-time night Operators. The Conpany
adds that the new rotas had the effect of reducing the
cost to it of staffing the tel ephone exchanges affected
and, in consequence, reducing the overtine and
al | onances payable to all full-tinme and part-tinme staff
i nvol ved. The terns and conditions of day and night

staff, with regard to attendance, are at Appendi x 4.

Section 2(c) of the Act
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The Requi r enent

The new rota arrangenents, the Conpany states, were

intended to confine Saturday and Sunday work to
full-time Day Operators and full-tinme N ght Operators.

As this work is not confined to full-time N ght
Qperators, the Conpany argues, that the claimants are
not obliged to conply with a requirenment that they be
full-time N ght staff. The respondent adds that it is
not conceded that nenbership of a full-tinme Day Operator
or full-time Nght Operator grades constitutes a
"requirement” within the nmeaning of Section 2(c) of the

Act .

Di sproporti onate | npact

Tel ecom Eireann does not concede that such alleged
requi renent has a disproportionate inpact. It submts
that the <correct conparison is between the gender
bal ance of those to whom Saturday and Sunday work
remains available (all Full-Time Day Operators and
Full -Time N ght Operators in the telephone exchanges
concerned) on the one hand and those (nanely Part-Tine
Ni ght Tel ephonists) to whom such work is not available

on the ot her hand.
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4.6 The Conpany submts the gender breakdown of the two sets

of staff in the exchanges concerned on the relevant date

(1st February, 1992) as set out bel ow

Exchange Ful | - Ti me Operators
(Day and Ni ght) Part - Ti
me
Ni ght
Tel epho
ni sts
Mal e Femal e Tot al Mal e Feral e Tot a
Gal way 19(25% 58(75% 77 1(5% 21(95% 22
Li meri ck 21(30% 50(70% 71 0(0% 23(100% 23
Portl aoi se 12(24% 37(76% 49 2(179% | 10(83% 12
Sligo 17(25% 50(75% 67 1(13% 7(87% 8
Waterford 13(28% 34(72% 47 0(0% 12(100% 12
TOTAL 82(26% | 229(74% 311 4(5% 73(95% 77

The respondent states the statistics show that:

- 302 fenmal es were working in the exchanges

- 229 of the 302 were full-time i.e. retained access
to weekend work

- Therefore 76% of females retained access to weekend
wor k

- 86 mal es were working in the exchanges

- 82 of the 86 were full-tine i.e. retained access to
weekend wor k

- Therefore 95% of nales retained access to weekend

wor k.
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The conpany contends that the proportion of males to
whom weekend working renmained available (95% was not
substantially higher than the proportion of females to

whom weekend work remai ned avail able (76% .

Requi renent not i nposed because of sex

The Conpany submits that the alleged requirenent here
(rmenbership of the Full-Tinme N ght Operator grade) or
i ndeed nenbership of the Full-Time Qperator grades (Day
and Nght) is not inposed and does not have a
di sproportionate inpact "because of the sex" of the
Cl ai mant s. It is submtted that the gender bal ance of

the present grading structure is the result of
historical factors, nanely the discrimnatory but | awf ul

enpl oynent practices engaged in by the Conpany's
predecessor prior to comng into force of the Act,

together with a fall in telephone traffic and the

consequent fall in enploynment opportunities since 1977.

Sex is no longer a factor influencing the conposition of
the wvarious groups. Since 1977 recruitnent to these
groups has been free of any sex bias. Consequently a

limtation of access to weekend work, assuming it can be
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characterised as such, was not because of the d ainmants'
sex, but was related to grading, the recruitnment process
for which is now free of sex bias. Sex was thus not an
activating cause or link in the determ nation of who was

eligible for weekend worKk.

The Conmpany submts that, in these circunstances, to
find that the alleged disproportionate inpact of the
requi renent is because of the sex of the dainmants would
be to give the Act a retrospective effect contrary to

the decision of the Suprene Court in Aer Lingus Teo - Vv

- The Labour Court [1990] I.L.R M 485.

Essenti al requirenent

The Conpany submits that, if the Equality Oficer
concludes that nenbership of full-tine Qperator grades
(day and night) is a "requirenent” within the nmeaning of
Section 2(c), such requirenent is an "essential
requirenent” within the nmeaning of Section 2(c) of the
Act . Furthernore, the distinction between full-tine
Qperators and part-tinme N ght Telephonists with regard
to weekend attendances is objectively justified and

entirely unrelated to discrimnation based on sex.
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It is against a background of decreasing traffic and
substantial |osses that the Conpany sees its prinmary
obligations of protecting enploynent in the service
through containing costs. One of the neasures
i ntroduced by the Conpany to reduce operating |osses was
to decrease unnecessary and expensive attendances at
weekends. At weekends the traffic offering is on
average about 60% of weekday traffic. The new rotas
were designed to bring staff attendances in line with
the reduced overall level of calls and in line with the
daily and weekly call variations, but are clearly within

the conditions of service of all the staff involved.

The Conpany points out that the level of call traffic

(i.e. calls to "10" operators service) has declined from
a level of 34.5 mllion revenue-earning trunk calls in
1982 to a level of 2.8 mllion trunk calls per annumin
1993. There has been a fall-off in operator-assisted
traffic due to the expansion of the automatic network
and the mgration of traffic. The enpl oyer adds that
the attendance of part-tine Telephonists is required
when traffic is higher, i.e. weekday evenings and the
Conpany would not recognise any continuing entitlenent

of part-tinme Telephonists to attend other than when
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traffic nost necessitates that attendance.

Material D fference

Part-tinme N ght Tel ephonists were initially, the Conpany
mai ntains, intended to supplenent full-tinme Qperators by
attending for short tinmes in the evening to deal wth
traffic peaks. Those traffic peaks have ceased and
current traffic levels are insufficient to sustain
full-time Operators. In those circunstances, the
Conpany re-organi sed attendance patterns with a view to
protecting enploynent generally and providing sonme work
for full-time Operators and part-tine N ght Operators.
Full-tinme COperators attendances are dictated by traffic
patterns and therefore, were the Conpany conpelled to
permt part-time N ght Telephonists to attend for work
W thout regard to traffic patterns, the circunstances in
whi ch full-time Qperators and part-tine Ni ght

Tel ephoni sts are enpl oyed would be materially different.

Nat han -v- Bailey G bson & O hers

In relation to the decision of the Suprene Court in
Nat han -V- Bailey G bson and O hers the Conpany submts
that the claimants in this case have not succeeded in

denonstrati ng t hat t he practice conpl ai ned of
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(restriction of week-end working) bears significantly
nore heavily on nenbers of the conplainants' sex
(female) than on nenbers of the other sex. The
respondent contends that the onus of proof does not
shift to the Conpany to show that the practice
conplained of is Dbased on objectively verifiable
factors. The Conpany adds that in any event it has
denonstrated that the practice conplained of is based on
objectively verifiable factors which have no relation to

t he conpl ai nants' sex.

Section 3 of the Act

In relation to the claimants' allegation that the
Conpany has discrimnated against them under Section
3(1), 3(2) and 3(4) of the Act, the respondent makes the

foll ow ng points:

(i) Section 3(1) refers to discrimnation in relation
to access to enploynent, conditions of enploynent
(other than renmuneration and occupational pension
schenes), training, experience pronotion, regrading
or classification of posts. The Conmpany by
reducing the week-end work available to part-tine

Ni ght Tel ephoni sts has not nodi fi ed their
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conditions of enploynent. Nei ther has it inpacted

on the other matters provided for in Section 3(1).

Section 3(2) refers to rules, instructions and
practices which are indirectly discrimnatory. For
the reasons already set out on the issue of
indirect discrimnation the Conpany submts that it
has not infringed Section 3(2) and has not

indirectly discrimnated agai nst the clai mants.

Section 3(4) of the Act refers to terns of
enpl oynent (other than in relation to remuneration
or an occupational pension schene) working
condi ti ons, overtinme, shift, work, short tine,

transfers, lay- offs, redundancies, dismssals and

di sci plinary nmeasur es. The Conpany has
reduced the anount of schedul ed week-end work
available to part-tine N ght Tel ephoni st s. The
Conpany' s deci sion has not I npacted on
overtinme or shift work. The inpact of the

Conpany's decision on part-tinme N ght Tel ephonists
has been to restrict the anmount of Saturday and
Sunday al | onances payable to them For t hat

reason, the Conpany contends that the dispute



5.1

5.2

5.3

23

relates to remuneration and is outside the scope of

Section 3 (4).

Concl usions of the EFquality Oficer

The  Enpl oynent Equality Agency submts that t he
claimants, believe the inplenentation of new rota
arrangenments, which in effect reserve all necessary
week-end attendances to full-tine staff, resulted in
di scrimnation against them on grounds of sex and/or
marital status in terns of the Enploynent Equality, Act

1977.

The Conpany rejects the claimthat the inplenentation of
new rota arrangenents resulted in discrimnation agai nst
the claimants on grounds of sex (or marital status).

It argues, in the first instance, as week-end work
attracts certain premum paynents, that the present
claim constitutes a claim in respect of renuneration,
and is therefore proper for investigation under the

Anti-Di scrimnation (Pay) Act, 1974.

The first question for consideration is whether the

claimrelates to discrimnation in relation to pay and

is covered by the provisions of the Anti-D scrimnation
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(Pay) Act or does it relate to a condition of enploynent
and is therefore appropriate for consideration under the

ternms of the Enploynent Equality Act 1977.

The Conpany argues, as week-end work attracts certain
prem um paynents that the present claim constitutes a
claim in respect of renmuneration and it is therefore
proper to the Anti-D scrimnation (Pay) Act, 1974. It
is ny opinion that the nere fact that a new arrangenent
in the workplace may have an affect on remuneration does
not nean that a claimof discrimnation arising fromits

introduction is proper to the Act of 1974.

| note, froma list of nanes furnished by the Conpany,
t hat not al | the "part-tine N ght Tel ephoni st s”
sustained a financial loss on the introduction of the
new rota arrangenent. It seens to ne that nost of the
matters catered for in Section 3 of the Enploynent
Equality Act, 1977 usually have a renuneration aspect to
them e.g. pronotion, re-grading, overtine, |ay-off,
shift work etc. | therefore conclude that it was never
the legislature's intention to exclude clains from the
1977 Act because there could be a renuneration aspect to

t hem
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Having regard to the views that | have expressed in the
preceding paragraph | am satisfied that the dispute is
proper to the Enploynment Equality Act, 1977 not the
Anti-Discrimnation (Pay) Act, 1974. As | have so found
| will now consider the subm ssions nade by the parties,
both oral and witten, and all the avail abl e evidence in
relation to the Enploynent Equality Agency's claimthat
the introduction of the new rota arrangenent resulted in
di scrimnation, on ground of sex and/or nmarital status,
against the claimants in terns of section 2(c) of the
1977 Act and in breach of Section 3(1), 3(2) and 3(4) of

the Act.

Section 2(c) of the Act states that discrimnation shall

be taken to occur:

"where because of his sex or marital status a
per son IS obl i ged to conply with a
requi renent, rel ating to enpl oynent or
menbership of a body referred to in Section 5,
which is not an essential requirenent for such
enpl oynent or nenbership and in respect of

which the proportion of persons of the other
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sex or (as the case may be) of a different
marital status but of the same sex able to

conply is substantially higher."

At the hearing held with the parties it was indicated on
behalf of the claimants that they were not naking any
claimin respect of their marital status. In a letter,
subsequent to the hearing, the Agency stated that "this
is a case of i ndi rect sex and nmarital stat us
discrimnation.” However the subm ssions received from
the claimants do not nmake any specific argunent; or
indeed were any statistics furnished, in relation to a
case of marital status. |In the circunstances | consider
that there is insufficient evidence available to ne to
make a finding of discrimnation on grounds of nmarital

st at us.

In support of their respective cases the parties cite
Irish and European Court of Justice case |aw | have
given these various cases careful consideration.

However, it is ny view that the recent Suprenme Court
judgnent in Nathan -v- Bailey Gbson., the Irish Print
Union and the Mnister for Labour (1996 E L.R 114),

which finding took into account ECJ] case law, is
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pertinent to the present case. Accordingly | propose to
take its findings in consideration in reaching ny

findings here.

The Suprene Court in "Nathan" considered the |aw on

indirect discrimnation and its main findings are as

foll ows:

the conplainant is not required, in the first
instance, to prove a casual connection between the
practice conplained of and the sex of the

conpl ai nant ™

it is sufficient for the conplainant "to show that
the practice conplained of bears significantly nore
heavily on nmenbers of the conplainant's sex than on

menbers of the other sex"

i f the conpl ai nant shows that the practice
conpl ained of bears significantly nore heavily on
the conplainant's sex than on nenbers of the other
sex "the conplainant has established a prima facie

case of discrimnation"
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once a prima facie case of discrimnation has been

established "the onus of proof shifts to the

enpl oyer"

the onus on the enployer "is to show that the
practice conplained of is based on objectively
verifiable factors which have no relation to the

plaintiff's sex"

5.10 Having regard to the aforenentioned Suprene Court

judgnent | consider that the first matter now to be
addressed is to identify the requirenent inposed and
having done that | nust then decide whether or not its
inposition had a disproportionate i npact on the
cl ai mant s. If I find that it did bear "significantly
nore heavily on the conplainant's sex than on nenbers of
the other sex", a prima facie case of discrimnation
will then be established. In these circunstances | wll
then consider the available evidence as to whether or
not it shows that the Conpany had "objectively
verifiable factors”" which have no relation to the

claimants' sex for the inposition of the requirenent.

5.11 The Agency identifies the requirenent for access to
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week-end work is that one be a full-tine night
Tel ephonist; or alternatively that one not be a
part-tinme night Tel ephonist. It points out that
al though this requirenment is not expressly fornulated it
is nevertheless an inplied requirenent for access to
week-end worKk. The Conpany states that the new rota
arrangenents were intended to confine Saturday and
Sunday work to full-time Day Operators and full-tine
Ni ght Operators, therefore, the <claimants are not
obliged to comply with a requirenent that they be
full-time NNght staff. | note that the Conpany does not
concede that nenbership of a full-tine day Operator or
full-tinme ni ght Qper at or gr ades constitutes a
"requirement” within the nmeaning of Section 2(c) of the

Act .

| note that followng the introduction of the new rota
arrangenents that full-tinme Day Qperators attendance of
five days over Mnday to Saturday and Sunday work,
al beit on overtinme, continues to be applicable to them
| further note that there is an exclusion to week-end
work in respect of part-tine N ght Tel ephoni sts
contained in the new arrangenents but none in relation

full-time N ght Operators. | therefore consider, as a
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consequence of t he new rota arrangenents,
notwithstanding the fact that since this claim was
served sonme week-end work is available to part-tine
ni ght Tel ephoni sts in sone Tel ephone Exchanges, that the

requirenent one had to conmply with is "not to be a

part-tinme N ght Operator" for week-end work.

In order to examne the inpact of conpliance with the
requirenent, it is necessary to examne the statistics
having regard to the relevant pool of enployees. The

claimants contend that the requirenent should be | ooked
at in the context of all night Tel ephonists whether they
be full-tine or part-tinme enployees. |In support of this
argunent they point to the Labour Court determ nation,
in the case of Telecom Eireann and 55 Fenale Day
Tel ephonists and Senior Day Telephonists (Case No

DEE792) . They cite the foll owi ng passage:

"The Court is satisfied that there are two separate
and distinct grading systenms wthin the Telecom
Eireann | TE structure, nanely that applying to day
t el ephoni sts and t hat appl yi ng to ni ght
t el ephoni st s. Each of these categories of

enpl oyees is recruited separately and there are
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different conditions of enploynent for each: they

are not interchangeable.”

| note that Telecom Eireann submts that the correct
conparison is between the gender balance of those to
whom Saturday and Sunday work remains available (al

full-time day OQperators and full-tinme night Operators in
t he tel ephone exchanges concerned) on the one hand and
those (nanely part-tine night Tel ephonists) to whom such

work i s not avail able on the ot her hand.

| have given careful consideration to the Agency's
ar gunent on t he rel evance of Labour Court's
determnation in Case No: DEE792 to this case. | note

that in Case DEE792 the dispute concerned the voluntary
participation on a newy introduced 24 hour rota
confined to night Tel ephonists. It seens to ne that the
Labour court nade its determnation in that particular
case on the grounds that "only the night telephonists
are contractually enployed on the basis of 24 hour
liability, 7 days a week, and it 1is only those
t el ephoni sts who are obliged to work the disputed shift
rota ..... : In the present case all operating staff,

night and day Operators, had a liability before the
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i ntroduction of the new arrangenent on the 1st February,
1992, to work week-ends. The consequence of the new
week-end work arrangenent, which give rise to this
di spute, only affected the attendance liability of those
Qperators who are part-tine night Tel ephonists. I
therefore do not hold with the Agency's argunment that it
is possible to apply the rationale of the Labour Court

in DEE792 to this case.

As Saturday is part of full-tine Day Operators
attendance liability and as Sunday work could arise,
albeit on overtine, for them | do not hold with the
Agency's argunent that they should be excluded from the
conparison. As already stated all night Operators i.e.
part-tinme and full-tinme night Operators have a seven day
attendance liability. It is therefore ny opinion that
the appropriate pool of workers for conparison purposes
should consist of all telephone operating staff who
woul d have been liable for week-end work but for the
i ntroduction of the new arrangenents on the 1st February

1992.

Having regard to the views expressed by the Agency in

its submssion of July 1996 and the views expressed by
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the Conpany, as outlined in the paragraph 5.13, it
appears to ne that both parties consider that the gender
conparison should be confined to those Tel ephone
Exchanges in which the claimnts work. It is ny
opinion as this case centres on an issue which also
affects Tel ephone Exchanges other than those in which
the claimants work the appropriate pool of workers, for
conmpari son purposes, should be drawn from all the

Exchanges affected by the new arrangenents.

| received statistics from both parties to the case.
The table containing the statistics, which | consider
are the relevant statistics, which were furnished by the
respondent, are contained in the statistical table at
Appendix 5. | note that the Agency does not dispute the
statistics furnished by the Conpany in respect of the
position on the 1st February, 1992 in regard to all the

Tel ephone Exchanges affected by the new arrangenents

(Appendi x 5).

| note that there were 397 nmales (393 of whom were
full-time Qperators) and 618 fenmales (537 of whom were
full-time Operators) all of whom had a liability for

week-end work imediately before inplenentation of the
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new arrangenents. |  further note that when the
requirenent, "not to be a part-tinme N ght Qperator”, is
i nposed 99% of mal e operators i.e full-tinme day

Qperators and full-tinme night Telephonists and 87% of
female operators i.e. full-tinme day Operators and
full-time night Telephonists neet the requirenent.
However, while the proportion of nmales who were able to
comply with the requirenment was greater than the
proportion of fenmales, | do not consider the actual
difference of 12% neets the approach in the "Nathan"
Suprene Court case 1i.e. "bears significantly nore
heavily on nenbers of the conplainant's sex than on

menbers of the other sex".

19 As | have not establish that the requirenment "not to be

a part-time Nght Operator” had a disproportionate
affect on the claimants | therefore nust conclude that a
prima facie <case of discrimnation has not been
establ i shed. Accordingly I hold that the claimnts were
not discrimnated against by the Conpany wthin the
meani ng of Section 2(c) of the Enploynent Equality Act,

1977.

5.20 In summary, in relation the claimants case of indirect
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di scrimnation, on grounds of sex and/or marital status,

| found the follow ng:

the dispute is proper to the Enploynent Equality

Act, 1977

there is insufficient evidence available to ne to
make a finding of discrimnation on grounds of

marital status

the requirenent inposed "is not to be a part-tine

Ni ght Qperator”

while a greater nunber of males than females were
able to conply with the requirenent the actual

di fference of 12% was not "substantially higher" as

required by the Act

Having regard to ny findings in this case | hold that
the claimants were not discrimnated agai nst, on grounds
of sex and/or marital status, under the terns of Section

2(c) of the Enploynent Equality Act, 1977.
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Reconmendat i on

In view of nmy conclusions in the precedi ng paragraphs, |
find that Telecom Eireann did not discrimnate against
the claimants contrary to the provisions of the

Enpl oynent Equal ity Act, 1977.

Jimd erkin,

Equality O ficer.
20t h March, 1997



