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DI SPUTE

This dispute concerns a claim by M. Mchael Denpsey
t hat , on t he 14t h Novenber, 1995, Super qui nn
Supermarkets Limted discrimnated against him wthin
the neaning of Section 2(a), 2(b) and 2(c) of the
Enpl oynent Equality Act, 1977 and in contravention of
Section 3 of that Act when, during the course of a
pronotional interview, he was asked to shave off his
beard and he was questioned about his famly

ci rcunst ances.

BACKGROUND

M. Denpsey has been enpl oyed by Superqui nn Super markets
in Sutton as a Sales Assistant since 31st April, 1984,
I n Novenber, 1985 he applied for a pronotional post and
his interview took place on 14th Novenber, 1995. M.
Denpsey says that, during the course of this interview,
he was asked about his famly circunstances and he was
told that he woul d be expected to shave off his beard.

MANDATE, on behal f of M. Denpsey, wote to the Conpany
expressing his dissatisfaction at the interview and
requesting a neeting to attenpt a resolution. The Union
says that, as there was no progress with the Conpany, it
referred the claim on M. Denpsey’'s behalf, to the
Labour Court on 8th My, 1996. The Court, subsequently,
referred the claim to an Equality Oficer for

i nvestigati on and recommendati on.

SUVMARY OF CLAI MANT” S CASE




3.1

3.2

The Union says that in Novenber, 1995 the clainmant
applied for the vacant post of chargehand in the Wne
Section of Superquinn in the Blanchardstown store. He
was interviewed for the position on Tuesday, 14th
Novenber, 1995. The interview panel consisted of M.
M chael Donnel | an (Wne Speci alist), M. Cerry
Fitzpatrick (Personnel Departnment) and M. Brian Wbb
(Store Manager). The Union states that, during the
course of the interview, M. Wbb put the follow ng
guestions to the claimant:

“Are you married”?

“What does your wife work at”?

“Have you got any children”?
The Union says that M. Wbb also questioned the
claimant as to the level of flexibility he woul d be able
to exercise in the course of his work in the chargehand
posi tion. The Union says that M. Wbb suggested that
the claimant would not be flexible as he had to coll ect
and deliver his child before and after work. At the
joint hearing in this case the claimant said that he is
currently working late one night a week. He also said
that, throughout his enploynent with the Conpany, he has
been flexible at busy periods e.g. Christnmas, Easter and
when construction work was being carried out in the
store. The Union submts that the conbination of these
guesti ons constitutes a cl ear i ndi cation of

di scrimnation on grounds of marital status.

The Union says that, as the interview progressed, M.
Webb pointed out that he expected the clainmant to shave
off his beard. The Union pointed out that M.
Fitzpatrick, a menber of the interview board, also wears
a beard. The Union submts that such a question
constitutes discrimnation on grounds of sex in that the
Conpany is not likely to ask a female applicant to

change her hairstyle in the event of pronotion to the
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3.3

3.4

position of chargehand.

The Union considers that the Conpany is also in breach
of its own Equal Qpportunities Policy (E.QP.) which is
set out in Appendix A Under the heading of

‘“Interviewing Procedure’ the E. O P. states:

‘1. It is essential that there is no bias
agai nst candidates on grounds of sex or
marital status in the selection interview
process. Those involved wll not nake
assunpti ons about t he suitability of
individuals for certain types of work on

grounds of sex or marital status.

2. Al interviewers and rel evant nanagers wl |
be trained in good interview ng practice and

in the prevention of discrimnation.

3. Questions at interviews will relate to the
requi renents of the job. Personal questions

will only be asked where relevant, and care
will be taken to ensure that they are not
di scrimnatory. The interviewers wll

explain why a particular question is being
asked if its relevance m ght not be

i mredi at el y obvi ous.’

The Union argues that a straight conparison between the
guestions asked of the clainmant by nmanagenent at the
interview and the Equal Opportunties Policy points to a
clear case of discrimnation on grounds of sex and

marital status contrary to the terns of the 1977 Act.

The Union says that it wote to the Conpany on 23rd
Novenber , 1995 (see Appendi x B) indicating the
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3.5

claimant’s dissatisfaction wth the interview and
suggesting ‘that sonme level of discrimnation took
place’. The Union requested a neeting with the Conpany
and proposed that ‘the position be held open until we
have an opportunity to relay our views’ to the Conpany.
The Union says that it made itself available for an
early neeting so as not to unnecessarily delay the
appoi nt nent , but the Conpany proceeded wth the
appoi nt ment . The Union wote to the Conpany again on
18t h Decenber, 1996 (see Appendix B) pointing out that
it believed that the Conpany had discrimnated against
the claimant contrary to the terns of the Enploynent
Equality Act, 1977. The Union says that it accepted a
Conpany proposal to neet directly with the claimant to
attenpt a resolution. However, no progress resulted
from the neeting and therefore the Union referred the
matter to the Labour Court for investigation by an
Equality O ficer.

The Union submits that the Conpany inproperly treated
the claimant and this represents discrimnation on
grounds of sex and nmarital status. The Union seeks a
recommendati on that the clainmant be given the chargehand
position in Blanchardstown and that he receives the
chargehand rate of pay from the date that the
appoi nt rent was nade. The Union further proposes that
the claimant receive additional conpensation for the
stress and ot her upset caused to him by the
di scrim natory behavi our of the Conpany.

SUMVARY OF COVWPANY' S CASE

The Conpany, in its subm ssion, says that the interview
for the position of chargehand in Bl anchardstown took
pl ace on 14t h Novenber, 1995 and the interview panel was
as stated by the Union. The Conpany al so says that the
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4.2

4.3

4.4

claimant was well known to M. Wbb as they had worked
t oget her when M. Whbb was manager in the Sutton Store
from 1984 to 1986.

The Conpany says that, in 1988, it negotiated a new
agreenent with the Union which allowed for a change in
enpl oyee contracts. The claimant is enployed under an
‘dd Contract’ which limts his working hours from
9.00a.m to 6.15p.m whereas under the ‘New Contract

enpl oyees can be asked to work from7.00a.m to 9.00p. m

The Conpany says that it was planning to extend the
trading hours in its Blanchardstown store beyond
6. 00p. m every Monday, Tuesday and Wednesday.
Therefore, at this interviewit was seeking enployees to

agree to operate as per the new contract situation.

The Conpany states that, at the interview, M. Wbb
sought to establish if the claimant was willing to be
flexible on his working hours. Therefore, questions

simlar to those outlined below were put to him

“Coul d you work two hal f days?

Coul d you work up to 7.00p.m?

Coul d you start earlier?
According to the Conpany the claimant indicated that he
would be wunable to conply wth these working tine
requirenents as he had to leave his child off in the

nmorning and collect his child in the eveni ng.

The Conpany says that M. Wbb sought to establish how
flexible the claimant would be, if he came to work in
the Bl anchardstown store, in terns of changing the ways
he works for exanple noving to other departnents, doing
things differently, etc. At the interview the clainmant
asked what M. Wbb had in mnd and he asked the
claimant if he would shave off his beard?
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4.5

5.2

5.3

5.4

The Conpany says that no other questions were put to the
claimant relating to the claimant’s wife or famly. The
Conpany further says that both M. Wbb and M.
Fitzpatrick were aware of the fact that the clainmnt was
married and had a child.

CONCLUSI ONS OF THE EQUALI TY OFFI CER

The case before nme is that Superquinn Supernarkets
Limted is alleged to have discrimnated against the
claimant, M. Denpsey on 14th Novenber, 1995 in terns of
Section 2(a), Section 2(b) and Section 2(c) of the
Enpl oynent Equality Act, 1977. In making ny
recommendation in this case | have taken into account
all the subm ssions, both witten and oral, nmade to ne
by the parties.

The Union says that the clainmant was asked questions
about his wife and his famly and he was al so asked if
he would shave off his beard. The Union contends that
this line of questioning constitutes discrimnation
within the neaning of the 1977 Act.

The Conpany rejects that the interview board asked the
claimant any questions relating to his wife or his
famly. However it accepts that the claimant was asked
if he would shave off his beard by one of the board
menbers. The Conpany considers that this question was
irrelevant and inappropriate for the position that was
advertised and for that reason it sent a letter of
apology to the Union for any offence caused. A copy of
this letter is attached at Appendi x C

| am satisfied that the clainmant was asked if he would



5.5

shave off his beard by M. Wbb (one of the board
menber s) . The Union strongly contended that M. Wbb

did ask the claimant questions about his wfe and

famly. It also pointed out that the Conpany was
incorrect in saying, in its submssion, that M. Wbb
was well known to the claimant given that they had
wor ked together in the Sutton store. The Union said
that, while M. W>bb had worked in Sutton from 1984
until 1986, the claimant had not been assigned there
until 1989. The Union further argued that, as the

claimant was not known to M. Wbb, M. Wbb asked him
questions about his wife and famly.

At the hearing the Conpany admitted that it had been
mstaken in its submssion and it confirnmed that the
Uni on was indeed correct in saying that M. Wbb and the
cl ai mant had not worked together. However, it argued
that the claimant would have been well known to M. Wbb
and it denied that M. Wbb asked the clai mant questions
relating to his wfe and famly. Furthernore the
Conpany said that, according to the other nmenbers of the
board, these questions were not put to the clainmant.
However, | note that, during the interviews, none of the
board nenbers took any notes. At the hearing the
Conpany said that M. Wbb had left the Conpany since
Decenber, 1995, but it was unable to give his exact date
of departure. M. Wbb was not present at the hearing
and the Conpany said that it was unable to contact him
| note that the Union first wote to the Conpany on 23rd
Novenber, 1995 (see Appendix B) regarding the treatnent
afforded to the claimant by the interview panel. The
Conpany said that it discussed this letter with M. Wbb
prior to his departure and M. Whbb denied that he had
put any questions to the claimant regarding his wife or
his famly. The Conpany indicated that it was only, in
effect, repeating what M. Wbb had said.
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5,6 | note that there is no concrete evidence to prove
whet her or not questions relating to his wife and famly
were put to the claimant. However, | am satisfied that
t he Conpany has submtted inaccurate information in its
subm ssion about M. Wbb and the claimnt working
t oget her. At the hearing the Conpany indicated that,
when questioned about the Union’s letter of 23/11/95,
M. Wbb said that he did not ask the claimant any
guestions at the interview relating to his wfe or
famly. In its letter to the Conpany the Union said

..... our menber has expressed serious dissatisfaction

with the treatnment he received fromthe interview panel

and it would appear that some |evel of discrimnation
took place.” The Union did not specifically nention the
guestions relating to the claimant’s wife and famly.

Based on what the Conpany said | nust, therefore,

guestion the reason behind M. Wbb referring to these

particul ar questions. Then, in its submssion, the

Conmpany included the followng sentence: “No other

questions relating to his wife and famly were asked”.

By inplication this neans that sone questions were asked

of the claimant relating to his wfe and famly.

However, the Conpany said that the word “other” was

added in error to this sentence. Furthernore the

Conpany, in its letter of apology to the Union dated

14th WMarch, 1996 (attached as Appendix C), said that

“ some of the questions asked at the interview by

our Manager canme wWithin a questionable area as to their

pur pose”. At the hearing, when asked what these

guestions were, the Conpany again said that this was a

m stake and there was only the one question relating to

t he cl ai mant shaving off his beard.

5.7 As the evidence presented by both parties to this claim



5.8

contains serious conflicts concerning the facts it is
necessary to exam ne the question of whether the bal ance
of probabilities tips in favour of the <claimnt’s
version of events or the Conpany’ s version of events.
The Conmpany has, by its own adm ssion, provided a nunber
of inaccuracies both in its submssion and in its letter
of apology to the Union. VWile there is no docunentary
evidence to substantiate the claimant’s case | accept
that the <claimant’s version of events are nore
creditable given that the Conpany has contradicted
itself on a nunber of occasions as outlined 1in
paragraphs 5.5 and 5.6 above. On this basis | accept
that the Conpany asked the claimant questions relating
to his famly and these were discrimnatory as they
would not have been put to nale candidates with a
different marital status. The Conpany admts that it
asked the clainmant about shaving off his beard and this
gquestion was also discrimnatory as it would not have

been put to a female.

The next issue for consideration is whether or not the
cl ai mant woul d have been appointed to the position but
for the discrimnatory questions he was asked at his
i nterview At the hearing the Conpany said that there
were no witten applications for this position.
Furthernore, the Conpany said that it did not set any
criteria when deciding which candidate to select. The
Conpany submitted a resune of each of the three
candidates interviewed for the position. These are
attached as Appendix D. The Conpany inforned ne that
candidate 1 who was offered the position, refused it and
it was then offered to candidate 2. The cl ai mant was
not offered the position. Fromthe information supplied
| note that the claimant is longer with the Conpany than
each of the other two candidates. | note that candidate

1 was the only candidate to hold the position of Wne
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5.9

Char gehand. Both candidate 2 and the clainmant had
relief experience in the Wne Departnent. | note that
both candidate 1 and the claimant held a Certificate in
Wne Appreciation and a H gher Certificate in Wne and
Spirits Appr eci ati on whi | e candi dat e 2 hel d a
Certificate in Wne Appreciation.

| note that the clainmant had received the sane training
as candidate 1 and nore training than candidate 2 and he
had the sane |level of experience as candidate 2.
However, as the successful candi dates were both nal e and
were both married, | cannot infer that the claimant was
di scrimnated against, on the basis of his sex or his
marital status, in relation to the filling of the
position. The first candidate offered the position was
married with a famly at the tinme that he was offered
the position. The second candidate was narried and did
not have children at the tinme he was offered a position,
but had a child subsequently. Havi ng satisfied nyself
that the claimant was asked questions about his famly
circunstances at the interview, and no evidence to the
contrary was presented to ne, | am satisfied that this
is the reason for himnot being offered the position in
preference to candidate 2. However, | nust point out
that discrimnation on the basis of fam |y circunstances
is not covered by current legislation and therefore, |
cannot find that the Conpany discrimnated against the
claimant, in terns of the Enploynent Equality Act, 1977,
by not offering himthe position.
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RECOVMENDATI ON

In view of ny conclusions above, | find that Superquinn
Supermarkets Limted did ask M. M chael Denpsey
discrimnatory questions at the interview for a position
as chargehand in the w ne section of the Bl anchardstown
Store constituting a breach of Section 2(a) and Section
2(b) of the Enpl oynent Equality Act, 1977.

| note that the Conpany offered the position to
candi dates of the same sex and the sane nmarital status
as M. Denpsey. Therefore, | find that the Conpany did
not discrimnate against M. Denpsey in terns of his sex
or his marital status by not appointing him to the
posi ti on.

Accordingly, | recommend that Superquinn Supermnarkets
Limted pay M. Denpsey the sum of £750 in conpensation
for the distress suffered as a result of t he

di scrim natory questi ons.
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Gerardi ne Coyl e
Equality Oficer

23rd January,

1997
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APPPENDI X A

Super qui nn Supermarkets Ltd

Equal Opportunities Policy




APPPENDI X B

Copy of the Letters
sent by the Union

to t he Conpany




APPPENDI X C

Letter of Apol ogy
fromthe Conpany

to the Union




APPPENDI X D

Profile
on each of the
t hree candi dat es

interviewed for the
posi tion




